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PREFACE. 



Having had the honor of being appointed by His Excellency Viscount 
Falkland, in January 1845, to the office of Reporter of the decisions 
of the Superior Courts within this Province, I have long been anxious 
to give effect to that appointment by the publication of a series of Judi- 
cial Reports. But as the undertaking, in addition to the loss of time and 
exertion which I could ill spare from other professional engagements, 
would necessarily involve a pecuniary sacrifice of no inconsiderable 
amount, I was compelled to await the period when the Legislature 
should consider it expedient for the public interest to aid the under- 
taking. An annual sum sufficient to protect the publisher from actual 
pecuniary loss, having been appropriated to this object during the last 
session of the Legislature, that objection no longer exists, and it is hoped 
that in future, the publication of Reports will receive from the Legisla- 
ture and the public that liberal measure of support which alone will au- 
thorise their continuance in a useful and creditable style. 

Judicial Reports have existed in England from a very early period. 
The decisions of the Superior Courts, from being originally mere expo- 
sitions of the Law, have gradujdly and imperceptibly acquired, within 
certain well defined constitutional limits, the authority of statutory 
enactments, and have grown into a cultivated system of Jurisprudence, 
eminently adapted to meet the wants of a highly civilized community. 
This system is the Common Law of England. It supplies, in a practi- 
cal form, rules for the external conduct of public and private men, in all 
the varied relations into which they arc brought by the operation of 
the social system. Although subject to alteration by Legislative enact- 
ments, by which it has in many instances been largely modified, of those 
enactments it is the authoritative exponent It defines the jurisdiction 
of the various Courts of Jurisprudence and of the Legislative bodies, 
establishes the form of Government, declares and maintains many of the 
most important constitutional principles, and aids ixx ^^ot^mxv^ V\>^Kai 
jqst and reasonable limits even the PrerogatweR ot \Yv^ Cxo^xv* ^^ 
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tills comprehensive system, which not only regulates the intercourse 
of the population of England, but forms the basis of the juridical system 
of every British Colony throughout her vast dependencies, is founded 
in no antique code, nor is its substance embodied in any series of sta- 
tutory enactments, or Royal Charters. It mainly consists in the actual 
decisions of the Courts of Justice, reported from time to time by men of 
learning and ability, and condensed, and moulded into form and system, 
by lawyers of the highest genius and industry. 

The English Juridical system, in this respect, partakes alike of the 
two grand peculiarities of the British Constitution ; its gradual, and as 
it were spontaneous development, out of the wants and the energies of 
a race of men in aU ages remarkable for their spirit of sturdy freedom 
and steady improvement ; and its admirable adaptation, in spite of many 
theoretical anomalies, to supply the necessities and protect the rights 
and liberties of the people. 

The system of Judicial Reports, thus fully developed, has not 
only been productive of the most extensive advantage in the Parent 
Countiy, but it has been transplanted with the greatest success into the 
various Colonies wluch she has founded, as fast as their growing intelli- 
gence and increased resources have justified the expense of publication. 
In Canada and New Brunswick they have been long supported and 
have now becolne a settled and indispensable portion of the Provincial 
Institutions. Throughout the United States they have been very ex- 
tensively adopted, and carefully sustained. The English cases are 
continually cited in the Courts of the United States, and the American 
decisions are not only frequently employed with effect to influence the 
decbions of our Provincial Courts, but are cited with approval at West- 
minster HalL 

Bat the excellence and accessibility of the English and American 
Reports, by no means render unnecessary the publication of our own, 
because a veiy large proportion of the cases which arise in this country 
are founded on our local statutes, or arise out of our own peculiar 
institutions and circumstances, and are capable of illustration, if at all, 
only to a very limited extent, from the decisions of foreign tribunals. 
The value of Reports of our own decisions will, it is presumed, be bet- 
ter understood by an examination of the ensuing pages, than by any 
mere theoretical argnmenU But there are two leading considerations 
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bearing upon this subject, to which I may with advantage briefly ad- 
vert. 

Every decision of the Courts upon a question of law, settles a point 
in dispute between individuals ; and it is important that the people, who 
pay very liberally for the support of our Judicial institutions, and who 
are very deeply interested in the due administration of Justice, should 
have an ample opportunity of judging whether the law is administered 
with ability, and with an even and impartial hand : and on the other 
hand, it is reasonable that those who are engaged in the administration of 
Justice should have their proceedings fairly reported to the public, as 
they may thus be protected from many misapprehensions, arising from 
the natural disappointment of suitors, and other causes, and which would 
frequency be obviated, were the decisions of the Courts published, and 
thus submitted to the calm and dispassionate reflection of those, whose 
interests have been, it may be, seriously affected by tlieir proceedings. 
It may be anticipated with confidence, as one of the prominent advan- 
tages of this undertaking, that by bringing the proceedings of our Courts 
more directly within the influence of public opinion, it will tend to fos- 
ter and preserve a good understanding, between the public at large, and 
those engaged in the administration of the laws. 

But by far the most weighty consideration in favor of the publication 
of Reports, consists in the fact that each decision^ besides settling the 
individual matter in dispute, exercises a prospective influence in pre- 
venting future litigation upon the same point. The uniform and inevi- 
table tendency of Judicial Reports is to diminish litigation, with all its 
evil consequences, by making every contested and decided question of 
law, a guide to men of every class in the ordinary transactions of life ; 
to prevent their running into needless litigation, to wai:n them against 
dangerous and imprudent transactions, and to give them security in the 
acquisition of property, and in all the other varied transactions of life. 

A firm trust in the uniformity of the Judicial decisions of a country, not 
less than in the stability of its political institutions, is one of the most 
important and indispensable elements of public prosperity. All confi- 
dence in entering upon, and all energy in conducting those enterprises, 
out of which springs a people's wealth, are based upon the uniformity, as 
well aa upon the abstract justice of the decisions of the Courts ; and tbi& 
uniformity can only be obtained by recording aad pie^^iNVxi^Vk^^ ^^ 
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cisions, and thus making each of them a guide to the settlement of dis- 
putes which may subsequently arise. 

With these remarks I submit the following pages to the indulgent 
consideration of the Legislature, the Profession, and the Public, upon 
whose liberal support the continuance of the undertaking must depend. 
I have spared no exertions at all consistent with my other avocations to 
render the reports as accurate and useful as possible ; and although sen- 
Bible of the importance, and not unfrequently the delicacy, of the duty 
I have been called on to perform, I am assured that the work will re- 
ceive an impartial, and even indulgent consideration ; nor need I doubt 
that due allowance will be made by all parties for defects, arising from 
the difficulties necessarily attending a new undertaking. 

It is presumed that the Legislature, at its next Session, will make 
adequate provision for the continuance of the publication, in which case 
an index will be issued with the second or third annual number. 

I have to acknowledge the uniform courtesy and attention of His 
Lordship the Chief Justice, and the other Judges of the Supreme Court, 
in furnishing me with their written decisions, and otherwise facilitating 
my labours as far as possible ; and also the kindness of His Honor the 
Master of the Rolls, in handing to me, at my request, a number of valu- 
able decisions in Chancery, one only of which I am enabled to publish 
in the first number of this volume. The cordial co-operation and en- 
couragement of my professional brethren without exception, and when 
required their valuable assistance, abo merit my warm acknowledg- 
ments. 

ALEXANDER JAMES, 

SaKfaXj December Slsty 1853. 
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DAVISON V. KINSMAN. 

April 8, 18.V3. 

Wlierc parties holding adjoining lands meet upon tbo land and fix a boundary lie- 
twccn their lots by verbal agreement, such agreement will be binding upon them, 
notwithstanding the boandary agreed upon may vary from the deeds or plans by 
which the parties hold. 

This was an action of trespass quare clausum fregit, tried before Ila- 
libufion, J., at Kentville. It appeai*ed from the evidence tliat four bro- 
thers, Johji, Samuel, Harryy and Arthur Cox, purchased a certain quan- 
tity of upland and marsh from one John Belcher, and employed a sur- 
veyor to divide it for them into lots, who surveyed and divided the up- 
land but not the marsh. A line was made dividing the upland belong- 
ing to the lots laid off to John and Arthur CoXy at the end of which the 
surveyor fixed a stake. From this stake the parties themselves subse- 
quently sighted and made a line of division between Ihem of the marsh 
by which they agreed to hold. The surveyor, though he did not sur- 
vey the marsh, made a plan of it in 18 41, which he kept in his own pos- 
session, there being no evidence that it was exhibited to, or even seen 
by either of the Cox's. A deed of partition was executed on the 27th 
of January, 1852, between Samuel Cox and liis brothers, as tenants in 
common, containing tlie boundaries of the lots, which boundaries corres- 
pond with the plan so made by the surveyor, but vary from the line es- 
tablished between John and Arthur Cox for the division of the marsh. 
John Cox sold his lot to James Tupper, but Samuel Cox, who afterwards 
became the owner of two thirds of the land purchased from Belcher^ in- 
chidhig JohnCox's lot, executed a deed to Tupper of that lot, otv \\vt ixA 
of March, 1842, coniahmg the same bQundftrica »» m^uVSowi^ va.^^ 
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deed of partition. Tapper conveyed the same lot to Elijah Loonier, 
by deed d<ited 24th March, 1845, and Loomer conveyed to the phiintift' 
by deed dated the first of April, 1852. The defendant claims under a 
deed iiTova Arthur Cox, dated 2Gth February, 1842. The learned Judgcr 
told the Juiy that according to the boundaries mentioned in the deed of 
partition, and from the manner in which the plan wiw di'awn, it would 
appear that the legal title of the locus was in the defendant, but that 
there was evidence of a conventional line between the parties which they 
bad a right to establish as a boundary if they thought proper, and if so 
established and acted upon it was obligatory, and lefl it to them to say 
whether any such line was made and acquiesced in or not. The Jury 
found for the plaintiff, and a rule nisi was granted to set the venlict a- 
j«ide, at the argument of which, in last Michaelmas Term, several i)oint8 
trcre taken by the defendant's counsel, viz ; 
FiiiST. — That the learned Judge misdirected the Juiy. 
Second. — That the verdict was against the evidence. 
Third. — That fraud was practised on defendimt, who was ignorant oi' 

the line. 
Fourth. — Tliat a conventional line, where there is a deed, can only be 

set up where there is a latent ambiguity*. 

The Court now delivered judgment. 

Haliburton, C. J. It does not appear to me as clearly as it did io 
my brother at the trial, that the deed of partition does give the locus to 
the defendant, but admitting it to be so, if his directions as to the con- 
ventional line, as it was termed, were correct, the verdict must be sus- 
tained. 

This brings up for our re-consideration a grave question, which was 
(lecided by the whole Court after argument, in the case of Woodherry v. 
Gates — whether after adjoining owners of land have agreed upon and ad- 
justed a boundary between them upon the land itself, it is open to either 
of the parties, or to those who claim under them, to dispute the bounda- 
ry and shew that it does not correspond with the deeds under which 
they respectively hold. 

Although the case of Woodberry v. Gates was more fully argued than 
any that preceded it, owing to the extent to which the principle was then 
carried, yet that principle has been upheld in this Court as long as my 
memory extends ; and had it not been so upheld, the consequences 
would have been most mischievous. It is notorious that in the early 
settlement of this Province few of the descriptions in gi*ants or deeds 

♦ This abstract of the facts formed the introduction to the written opinio* of Ilis 
Honor Judge DesBarres, from which it is exti acted. A sketch of the ailment in 
fiivor of the rule was kindly famished by L. M. Wilkina, Ksq., Senior Counsel for 
defendant, but circumstances prevented the Reporter from obtainiDg the orgamcnt 
MgmSasi tbe rule, and therefore it is reluctantly omitted. 
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were made from actual surveys. The surveyors residing in the coun* 
try were but few, and those few not remarkable for their accuracy ; nor 
could a large portion of the settlers bear the expense of employing them. 
In fact, the actual location of those settlers was almost a matter of guess- 
work ; but they did locate themselves on what they supposed to bo the 
lots granted or conveyed to tliem, and adjusted their boundaries with 
each other as best they might. When at the termination of the Ameri- 
can Revolution the Loyalists removed in great numbers to this Pro- 
vince, many 8ur>'eyors of much higher attainments than those I have 
alluded to accompanied them, and soon discovered innumerable mistakes 
in boundaries which had been adjusted between adjoining owners. 

This would have produced a fruitful field of litigation had not the 
Court upheld the principle that where the parties had mutually estab- 
lished the boundary between them upon the land they should be bound 
by it, unless it could be shewn that any unfair advantage had been taken 
by one over the other. At that early period, and for some time after- 
wards, land was selling for sixpence and one shilling per acre, and one 
hundred acres would not have produced money enough to defray the 
expense of a survey. If to save that expense the parties, in mutual ig- 
norance of where ihe line between them would in strict accuracy run, 
agreed to establish such a line as was then satisfactory to both of them, 
the Court would not allow either to depart from it. Though several at- 
tempts were made by some of the parties, after new light had been 
thrown upon them, to deprive their neighbours of their improvements, 
such unjust attempts were rendered unsuccessful by an adherence to thi^ 
principle. 

But we are now told that the decisions of that early <lay cannot he, up- 
held ; that we are in a Court of law and must Ik; guided by its rules 
idthoHt reference to hardships. To this I entirely subscribe, and if our 
former decisions have been erroneous we must not persist in c»rror* 

It is urged upon us tliat land is held by deed, and tiiat it is contrary 
to the statute of frauds to uphold a conveyance of land which is not in 
writing; — this I also admit is indisputable, if one of two adjoining 
owners of land agrees to sell or to give a portion of his land to the other, 
he cannot vest the title to it in him without a written conveyance. But 
where two adjoining owners hare no intention of selling to or buying 
from each other, but wish that the boundary between them should be 
established that they may build or cultivate with safety, they mny call 
in a Sun'cyor to measure their lands ; or they may agree to leave it to 
two or more of their neighbours to adjust the line ; or they may settle 
4Uid adjust it between themselves ; and tliis may be done with perfect 
good faith. No deeds or conveyances are necessary ; they have al- 
ready their deeds by which they hold their respective properties^ — 
This is a thing that must be done upon the land — ^uo ^*t\\\w^ <^v>xl \^ ^ 
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bubstilute for it — but whether it is done hy inmisurenient, by reference. 
by agn'einent between themselves, like all thinjrs cL*e it id liable to mis- 
takes. Suneyors sonietinK^ make mistakes. Referees may make mis- 
takes, and 60 may the parties. Can nothinjr, then, short of twenty years' 
actual possession by such a line, render the parties secure against the 
consequeucea of such mistakes ? Can it be open to either ot* the parties* 
after one may have built on or cultivated the land to dispute the cor- 
rectness of the line, and to run another which in its turn may be dis- 
puted ? "Where is all this to end ? I can see no end to it but by adher- 
ing to the principle that where a line has been settled and adjusted in 
good faith upon the land, neither party shall be pemiittetl to dispute it. 

I will now advert to some authorities which appear to me fully to sus- 
tain this principle. 

4. Starlie on Evidence 28. " If a representation be made of any 
fact with a view to influence the conduct of another, or to derive an ad- 
vantage to the party, and which cannot afterwards be denied without a 
breacJi of good faith, such an admission will not only be evi<lence of the 
fact, but will usually preclude the party who has made it from insisting 
upon the contrary. In such cases the admission does not operat<^ mere- 
ly as presumptive evidence of the actual tnith of the fact, trhtch must 
five way to positive proof of the contrary, but precludes, and, as it were, 
estops the party on grounds of policy from repudiating his own repre- 
sentation, and renders the artnal truth of the fact immateriaV* Sol say 
if an agreement is made iKJtween A and B that a certain line marked 
upon the land shall be the boundary between them, it is an admission 
that that line is the boundary ; and both are precluded from disputing 
that fact unless some advantage was taken by the one over the other. 

It was upon a similar principle that the case oi Doe v. Roper, o East 
15 was decided. There the parties in a prior ejectment had referred 
tlie matter in dispute by bonds o^ ari>itnition to referees. Tlioy decided 
against the defendant, who still kept possession of the i)remi?es. The 
lessor brought a second action, in wliich the defendant oftered to go in- 
to evidence of his title, but the learned Judge (Latrrence) r< jected it, 
considering him as precluded from disputing the lessor's title, by the 
awaiHl to which the present parties had bound themselves to submit. — 
On a motion for a rule for a new trial it wjis refused by the Court, who 
said " The award cannot have the oi)eration of conveying the land, but 
there is no reason why the defendant may not conclude himself by his 
own agreement from disi)uting the title of the lessor '. Now if a i)ar(y 
can thus allow the act of miother to pr<\!lude him, surely he ought to be 
precluded by his own act. The view taken by the C^urt in that case 
•*lhat the award could not liavc the operation of convejring the land*', 
puts an end to all the formidable iliificulties which have been raised up- 
pj) the statute of frauds. Each of the adjoining owners hold their 
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re*|>ective adjoining properties by their legal titles, but having in gopd 
faith settled the line of divis^ion between them iii)on the land, neither 
Hhall afterwards be permitted to dispute it. I will not shock the ears of 
my Black Letter brethren by declaring that they are esiopt from disput- 
ing it, lest I should sink under the weight of wax that such a declara- 
tion might heap upon me. The less technicid phrase used by the Court 
in Doe v. Roper will accomplish all that justice requires in such cases, 
and I shall merely rei>eat in this case what was said in that, Hiey are con* 
eluded by their agreement^ and precluded from questioning the con^ectnesa 
of a line of division thus adjusted, 

I am quite aware that some gentlemen of the profession, for whose 
opinion I have great respect, entertained strong doubts of the soundness 
of our decision in the ctise of Woodberry v. Gates. When that case was 
first tried before me at Amiapolis^ in 1844, 1 find on referring to my mi- 
nutes that I told the Jury " that parties might certainly settle their 
boundai'ies by mutual consent, and when the fact was clearly establish- 
ed they would be mutually bound by it ; that such agreements were usu- 
ally made where small portions of land were in di.sj>ute on each side, 
and were genendly api)lied to the straightening of a line or a fence ; 
that where the boundaries chiimed by each respectively were, as in that 
case, half a mile distant from each other, and the parties were disposed 
to compromise by naming a lino, or agreeing to a boundary that would 
give half the disputeil land to each, it would have been more prudent to 
liave executed mutual conveyances and releases to each other, than to 
have rested upon a verbal agreement : still, if such agreement were 8tt-» 
tisfactorily proved, and the parties had subsequently held by the line 
then agreed upon, I thought it would not be open to tho:^e clauning un- 
der either to disturb it". This view wa,s finally upheld by the Court, 
and I do not see how^ we could have dc^tennined otherwise, unless we 
held that the rules of law which are applicable to a small quantity of 
land vary from those which api)ly to a larger. 1 think that those who 
were startled by that decision would acquiesce in it if applied to the 
streets of a town where every foot, nay, every inch, is usually built up- 
on. If the owners if two town lots measured the front of their lots pre- 
paratory to building upon them, and agreed upon their boundaries, and 
after one of them had put up an expensive house the other should say, 
" Oh ! there is a mistake. 1 find upon measuring from the comer of 
the street I should go four or five feet further, and your house is built 
to that extent upon my lot". I think the application of this principle 
in a case like that would shock no one, provided there had been no de- 
ception practised in running the former line. 

I applied this principle quite as broadly in the case of Starh v. Sweety 
tried before roe at Windsor, in 1840. There the defendant had \jur- 
eha$ed the land he held from the then proprietor, aivd l\v^ ^^w5t\\A\qivVol 



r. KINSMAN r. DAVISOX. 



his deed commenced at the N. W. corner of that proprietor's lot, — tlie 
vendor pointed out that N. W. comer upon the laud, and gave the de- 
fendant possession accordingly. He proceed<»d t(» clear and build on the 
land. After some years the plaintiff, claiming by mesne conveyances 
under the former prnprietor, brought an action of ejcclnient against the 
defendant, and attempted to prove, by more recent surveys, that the N. 
W. comer lay further to the Northward, and ther(»foi*e the defendant's 
deed did not include his buildings and improvements. I told the Jury 
that the former proprietor having sold this land to the defendant and 
put him into actual possession of it, as lying at the N. "SV. comer of the 
lot he then owned, neither he nor any one claiming under him could 
dispute that fact against him. The Jury found for the defendant. Mr. 
Johnston was concemed for the plaintiff in that case, as he was for Wood- 
herry^ but he never moved in it, and the defendant to this hour remains 
in possession. 

It may be said that in that case the j>laintiff was estopt by the deed. 
Not so. If the plaintiff's admeasurement was correct, the deed com- 
menced at the N. W. comer at some distance from his })ossession, and 
would have denuded the defendant of all his improvements. The plain- 
tiff was precluded from questioning what had been done upon the land 
by him under whom he held, and u2K>n that ground the verdict passed 
in defendant's favor. 

I therefore think that the Jury were properly instmcted in this case 
of Davison v. Kinsman^ tlmt the evidence warranted their verdict, and 
that the rule to set it aside should be discharged. 

Bliss, J. concurred in the opinion of Ilis Lordship the Chicjf Justice, 
but was also of opinion, upon a close analysis of the evidence, tluit the le- 
gal title was in the plaintiff, and that therefore, the question as to the 
conventional line did not necessarily arise in the case. As His Lonl- 
Bhip's opinion is almost exclusively founded on the facts of the case, its 
insertion is deemed unnecessary. 

DesBarres, J. I think the case was properly submitted to the Ju- 
ry by the learned Judge. The question is, whether the fonner proprie- 
tors, John and Arthur Cox, did or did not make and establish a Ime of 
division by which they agreed to hold. If any such line were made, as 
from the finding of the Jury we must now believe there was, the parties 
themselves, and all those claiming under them, were bound by and pre- 
eluded from disputing it. It is a principle which I regard as settled in 
this Court, that the owners of adjoining lands may fix and establish their 
boundaries upon the land, which when done shall be binding even though 
the boundaries so fixed may not precisely correspond with tlie lines in 
their patents or deeds. Very many persons in this Province hold their 
lands by lines so made who consider themselves safe under the sanction 
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which the Courts liave, from time to time, given to them. Now thcrt 
is not only abundant evidence that John and Arthur Cox made a divi'^ 
dion of the marsh and established a boundary there between themselves, 
but there is also evidence that the defendant himself, fi*om the time he 
became the owner of Arthur Cox's lot down to a recent period, has al* 
w^ys recognized the boundary line of the marsh by mowing up to it 
from year to year on the one side, as Tupper and Loomer always did on 
the other. The soundness of the doctrine held by this Court is questi* 
oned by the defendant's Counsel, who contend that the effect of it would 
be to transfer titles to land without deed, in contravention of the statute 
of frauds. I think, however, there is a wide distinction between an 
act which transfers a title and one which, as in this case, merely fixes a 
boundary between persons having a title. John and Arthur Cox did 
nothing more than adjust their own boundary. They in fact did noth- 
ing themselves but what they might have authorized a surveyor or ar- 
bitrators to do for them, and surely an act done by themselves cannot be 
less binding than an act done by others by their authority. There is 
no evidence of any fraud practised by Samuel CoXy or the defendant, ia 
settling this conventional line, nor is there any evidence from which it 
can be presumed that the defendant aequiesced in it in ignorance or 
through any misapprehension of where it was or ought to be. 

I am therefore of opinion that there is no ground to disturb the ver- 
dict, and that the rule be discharged. 

DoDD, J. was not present at the argument. 

RuU discharged. 
Counsel for plaintiff, Mr. Whidden. 
Counsel for defendant, L. M. Wilkins, and C. Harris. 



LESSEE OF McKINNON v. McDONALD. 

April 6, 1853. 

The fact of the lessor of pliiintiff haying failed to record his deed for seventeen 
years, together with acts and acknowledgments by him inconsistent with his title, 
rabsequent to the making of the deed to hira, are evidence for the Jury against its 
validity as a honajide conveyance. 

A defendant in possession, under an agreement to purchase the land from a third 
party, may defend his possession by shewing fraud in the deed under which the les- 
sor of plaintiff claims. 

Where the defendant goes into possession of land as tenant at will under a third 
party, but upon the invitation and with the concurrence of lessor of plaintiff, he is 
entitled to a demand of possession before he can be ejected. 

This was an action of ejectment tried at Port Hood in June Term, 
1852, before His Honor Mr. Justice DesBarres. 

It appeared by the evidence that the lessor of the plaintiff, Roderick 
MelSnnanj and his brother Makolm McKinwm^ IvbiSl 93;)Oxx1 \%¥l ^gsa^ 
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into possession of two adjoining lots of 200 acres each, which were sur- 
veyed to them about 1824, but had not been granted by tiie Crown. In 
1829, Malcolm, bemg threatened with an execution at the suit of one 
Kavanaghy conveyed his lot to Roderick, There was no proof of consi- 
deration for the deed except Malcolnis acknowledgment at the time the 
deed was executed that he owed liis brother more tlian the considera- 
tion money of the deed. This deed was dated July 30th, 1820, but wiis 
not recorded until June 11th, 1840, immediately before the commence- 
ment of the action. Malcolm McKinnon remained in possession of the 
land mentioned iii the deed until the period of Iiis death in 183 G, after 
which the plaintiff proved that he had been in possession previous to the 
defendant's purchase. The plaintiff' also relied on an offer of the defen- 
dant to settle with him after or about the commencement of the suit. 

The defendant i)ix)ved that after thed eath of Malcolm McKinnon, his 
widow, with the knowledge of plaintiff, let tiic [)lacc for tlirec or four 
years to different parties, and among others to the lessor of plaintiff, who 
was sued by her for the rent, and who sold a cow to pay the amount of 
her judgment. That the defendant subsequently purchased the lot from 
the widow, and paid her a part of the purchase money. Tliat lessor 
of plaintiff sent for the defendant to come and buy the land from the wi- 
dow ; that he assisted defendant in hauling his goods from the shore to 
the premises ; that he, with other neighbours, assisted him in erecthig 
his house and bani, and that he recognized the line fence between his 
farm and the lot in question as John McDonald's line, and the land as 
John McDonald's land. It appeared also, that previous to the bringing 
of this action the defendant petitioned the government for a grant of the 
land, that the claim was referred to the Land Board for the County of 
Inverness, and that the lessor of the plaintiff appeared before the Board 
on behalf of the widow of Mjjdcolm McKinnon, and oi)posed the grant 
without claiming the land as his own. 

The defendant also relied upon the deed not having been recorded 
for 80 long a period, and upon its being a secret transaction, as addition- 
al evidence, coupled with the other acts of the lessor of the plaintiff, to 
shew that the deed to him was not intended to convey title, but merely 
to protect Malcolm from Kavanagh*s judgment, and was therefore 
fraudulent and void, and also that the defendant having come into pos- 
Bession with the concurrence of the plaintiff, Avas entitled to a demand 
of possession before he could be ejected. 

Upon the first of these pouits the learned Judge, who tried the cause, 
directed the Jury that as the defendant did not claim under any subse- 
quent deed, he had no right to complain of the want of consideration in 
the plaintiff's deed ; and as to the second point, he left it to the Jury to 
dedde whether the apparently inconsistent acts of the plaintiff might not 
bj explained by supposing that a portion of the land had been set off to 
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the widow as her dower, and that the rent paid to the widow by the Les- 
sor of phiintiffwas for this portion of the land, and he directed them, in 
case they considered that the defendant went into possession of the dower 
under the authority of the widow, they ought to find for the plaintiff; 
but if they thought he went into possession of plaintiflTs portion of the 
land with his permission, he might be considered as a tenant at will, and 
was entitled to a demand of possession ; and as no such demand had beea 
proved, in case that were their opinion, he directed them to find for the 
defendant 

The Jury found for the plaintiff, and the defendant filed bail under the 
Statute, and obtained a rule nin to set aside the verdict and grant a new 
trial, on the following grounds ; 

1st. That the title to the lands in dispute, and the right of entry were 
proved by the admissions of the lessor, and other evidence, to be out of 
the plaintiff 

2nd. That the proof of payment of rent to the widow by the lessor, 
and his tenancy under her, subsequent to the origin of the title on which 
he relied in the suit, barred him from recovering from the defendant 
holding under her. 

drd. That the defendant was proved to have entered upon the premi- 
Bee at the request and with the consent of the lessor, and the defendant's 
possession and right therein were aflerwards repeatedly recognized by 
bim, and therefore that the lessor could not sustain this action unless 
previous demand of possession, or notice to quit, were proved. 

4th. That improper testimony was admitted. 

5th. That the verdict was against law and evidence. 

This rule was argued in last Michaelnuu Term. 

Jamesy In support of rule, argued upon the first point, that as the 
plaintiff relied on a mere prior possession of the land in Malcolm 
McKinnony he had defeated the presumption of title, which arises 
from that possession, by shewing that, in fact, the land had never 
been granted. Formerly the plaintiff was bound to rely on the strength 
of Iiis own title, and if this were imperfect or imperfectly proved he could 
not recover, but of late the courts had relaxed that doctrine, so far as to 
hold, that the fact of the lessor having been in possession prior to the 
defendant's occupancy, constituted a presumption of title in him. But 
this was only a presumption; and like all other presumptions, ca- 
pable of being negatived by proof of the fact The courts had never 
held in any of the recent cases that the lessor could recover without a 
title, but only that his prior possession constituted presumptive evidence 
of title. In this case it was proved that the land belonged to the Crown, 
which rebutted the presumption of title in the lessor, and therefore he 

ocmid not recover. 

1 
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2nd. and 5th. Tlie deed from Malcolm to Roderich was evidently in- 
tended as a cover and not as a honafde conveyance. Not only the nu- 
merous acts and admissions of the lessor, but his omission to record 
the deed, and the secrecy with which the transaction was veiled, were 
alone strong and almost conclusive evidence of fraud. It is not con- 
tended that a deed once executed in good faith can be vitiated by care- 
less acts or loose declarations of the grantee, but when the whole con- 
duct of a pai'ty for seventeen years was inconsistent with his title, it is 
evidence of fraud in the original transaction which is almost conclusive. 
That defendant was not a wrong doer, but his possession had been re^ 
eognized by the lessor of plaintiff, and having a lawful possession as a 
purchaser, he was entitled to defend it by all the means which he might 
use if he were defending his title. 

drd. Tliat the defendant was at least entitled to demand of possession, 
as, if the land were the plaintiff's, defendant was clearly Ins tenant at 
will, and he could not be turned out without demand of possession, Lew- 
is V. Beard, 13 East 210. And this defence may be set up by a party 
who, at the same time, disputes the lessors* title, Neway v. Jcickson, 1 
B. and C. 454. 

Young, Q. C, shewed cause. Here the plaintiff claimed title under 
a deed from a party who was in possession of the land under survey 
from the Crown, and having been proved to tlie satisfaction of the Jury 
to have been in possession of the land afterwards did not come into court 
with a mere presumption of title. The title was at least admitted by 
Malcolm, under whom both the plaintiff and defendant claim, and there- 
fore the defendant cannot dispute the title of plaintiff. It was also proved 
at the trial that Malcolm admitted that he was indebted to Roderich to 
more than the amount of the consideration. The consideration was 
therefore proved in the best way it could be proved, and in fact it is in- 
disputable, and there being a deed of the land to the lessor of the plain- 
tiff for a valuable consideration, his title cannot be prejudiced by subse- 
quent admissions. The deed was witnessed by two of the most respect- 
able parties in the neighbourhood, one of whom was a Justice of the 
Peace and the other the Schoolmaster. There surely could be no se- 
cresy in tliis transaction. With respect to the subsequent admissions and 
acts of the lessor of the plaintiff they were before the Jury, who formed 
their own opinion upon them, and we cannot tell how far they were in- 
fluenced by the manner in which the witnesses gave theii* testimony, for 
we have on the minutes the fact that the defendant's witnesses swore they 
would not believe each other. But this is all explained if we consider 
that the widow had an interest in the property, and that nothing is more 
likely than tliat she was allowed 100 acres for her share, which she 
rented for a time, and then sold to the defendant. This supposition ex^ 
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plains the whole testimony. The defendant did not pay the balance of 
the purchase money, and on this account when he petitioned for 100 
acres of the land, the Lessor and the widow opposed his petition. No 
demand of possession was necessary in this case, because the defendant 
did not take the huid from the lessor of the plaintiff but from a third 
party, and therefore the defendant, if tenant at will at all^ was tenant to 
the widow, and had no right to notice from the lessor. These were 
purely questions for the Jury, and they having decided them their ver- 
dict ought not to be impeached. 

Johustony Q. C. in reply. It is a mere assumption that there ever 
was a division of the let. This idea seems to have been on the mind of 
the learned Judge who tried the cause, for we find it in his charge. 
There is no foundation in the minutes for such an assumption. There 
is not a word said by the witnesses as to a division, nor does it ap- 
|>ear that the n^dow ever claimed dower. The defendant did not come 
to the land as a wrongdoer. He was mvited by the plaintiff. How can 
we infer that he was only invited to occupy a part ? The lessor of 
plaintiff assists him to build a house and recogaizcB the line fence. I ad* 
mit that defendant did not come in as McKinnon's tenant, but if he re- 
cognizes his possession first by inviting him to come, and afterwards by 
8uch unequivocal acts, wliile his own deed is mouldering in his chest, 
and not recorded from 1820 to 1846, is not this a case requiring at least 
a demand of possession ? 

Malcolm had equities under the survey from the Crown, but no legal 
title. The Crown cannot be disseized, but if it can, the deed in this 
case b not such as would work a disscizen. It is only a quit claim deed 
and only purports to convey MalcolnCs interest. It therefore only 
gives plaintiff an equitable title, and surely there are equities on the 
defendant's side also. The whole of the testimony is opposed to the pos- 
sibility of the land being the property of the plaintiff from the date of 
the deed until the day it was put upon record, and the action commen- 
ced ; while it is clear that McDonald came in under an agreement made, 
with the knowledge and concurrence of the lessor of the plaintiff. The 
verdict can only be explained by supposing that the Jury were influen- 
ced by the idea of a division of the property, which, in fact, never took 
place, and by an undue respect for the deed which, in this ca,se, is not 
only informal, but which, if tainted with fraud, is no more than a letter 
or other piece of paper. 

The Court now delivered judgment 

BLAuLLIBURTON, C. J. No motion for nonsuit appears to have been 
made at the trial on the ground of the want of demand of possession^ to 
which I think the defendant was entitled, aa tUe le^^ot t>a&\^VA^\A \f^^> 
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Idm in possession. I do not therefore decide upon that ground although 
it was urged bj Mr. James at the ailment, but I think the question 
touching the validity of the deed from Malcolm to Roderick should have 
been put more strongly to the Jury. The title of the lessor is entire- 
ly founded upon it, and it appears to me that the circumstances in proof 
render it very suspicious. It was given when a judgment had been re- 
covered against Malcolm by the Kavanaghs, under which the cattle had 
been taken, and they were apprehensive of the result of another suit 
then coming against him, and as Roderick was clear of the hew suits, it 
was thought better that Malcolm should convey the land to Roderick. 
No money was paid, but a mere odnrission that Malcolm was indebted 
to Roderick in a larger sum than £50, the consideration in the deed. 
This was in 1829. Both biDthers were then living on this land. Ro' 
derick afterwards removed to the adjoining lot, and Malcolm continued 
to reside on the lot which the deed purported to convey to Roderick^ 
until he, Malcobny was drowned. His widow gave birth to a son about 
twelve days after his death. That son is dead ; and if the deed was a 
mere cover to protect the property from Malcolm^s creditoTB, and was 
therefore fraudulent and void, the title is now in the widow, and therefore 
out of the lessor of the plaintiff. But it may be objected ; con a stranger 
who claims no legal title to the land dispute the validity of this convey- 
ance ? Without discussing whether any tenant in possession may not de- 
fend himself in an action of ejectment by shewing a title out of the lessor, 
I may answer that this defendant is not a mere stranger who lias wrong- 
fblly possessed himself of the premises. It appears that the widow re- 
miuned in possession fbr two or three years after her husband's death, and 
that when she quitted she let the premises to successive tenants, and a- 
roong others to the lessor himseif. Tliat subsequently there was an a- 
greement between the widow and the defendant for the sale and pur- 
chase of this 200 acres of land, an which the lessor himself assisted de- 
f^dant to remove and to put up his house, and when the defendant^ 
KOme years afterwards, applied to the Land Board for a grant of this 
land, the widow resisted his claim., upon the ground that he had not paid 
her all the purchase money, though it was admitted that he had paid 
her apart of it- Tliat the lessor of the plaintiff sustained the claim of 
the widow to get a grant for herself and her son, who was then living, 
and made no <Aaim for himself although this took place many years af- 
ter the deed was executed in 1829, upon which he now founds his claim, 
Tluit deed was not registered until 1846. 

It is true that all these circumstances were for the consideration of 
the Jury, and they have decided upon them in favor of the plaintiff; 
and it is properly urged that the Courts r^ly disturb a verdict found 
by the Jury, solely upon the ground that they would have come to a dif^ 
JereDt ccmchmon u|mi the evidence, la the case of Melvin r. Tayhr^ 
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3. Bing. N. C. 109, Tindal, C. J. says — '^ We agree that in every case 
in which tlie verdict has turned upon a question of fact, which has been 
submitted to the Jury, and there is no objection to the verdict, except that 
it is found, in the opinion of the Court against the weight of evidence, 
the Court ought to exercise not merely a cautious, but a strict and sure 
judgment before they send the cause to a second Jury. The general 
rule under such circumstances is, that the verdict once found shall stand. 
The setting aside is the exception and ought to be an exception of rare 
and almost singular occurrence". 

But notwithstanding these strong observations, the learned Chief Jus- 
tice concurred with the rest of the Court in setting aside that verdict, 
which was for the defendant, in an action of Crim. Con. and subjected that 
defendant, in an action of a criminal nature, to a second trial, in which the 
Jury awarded damages against him to £1000. I am inclined to follow 
the example thus set to us, and think it would be just to take the opini- 
on of another Jury in this case, before we allow this plaintiff to turn the 
defendant out of possession. 

Bliss, J. I am of the same opinion. It appears clearly by the evi^ 
dence of MaUhewi that there was a line fence between the two lots up 
to which both parties held, and that the plaintiff recognized the posses- 
sion of defendant up to that line. If so he cannot be treated as a tres- 
passer and turned out without a demand of possession. 

DesBabbes, J. On consideration of this case, and afler a careful 
review of the evidence, I think the verdict cannot be sustained. It was 
objected at the argument that I did not submit to the consideration of 
the Jury, as fully as I ought to have done, the question of fraud in the 
execution of the deed ; and that in expressing my opinion regarding 
its validity as strongly as I did, the minds of the Jury, who had a right 
to pass upon it^ may have been to some extent diverted from it. It cer- 
tainly was not my intention to withdraw the subject from their conside- 
ration, nor do I think I did, though it nmy be that I expressed the im- 
pressicn on my own mind at the time too . strongly. The question was 
presented to the Jury upon the evidence as one of the grounds of the 
defence, and they decided in favor of the plaintiff. Having done so I 
should have some hesitation, if the case rested entirely on that ground, 
to disturb the verdict, but I have none on the second ground. It is 
quite clear that the widow was in possession of the whole of the lot, at 
the time the defendant entered upon it. She had previously leased it 
• and received rent for it, and when the lessor sent a message to the de- 
fendant <' to come to the widow's place", as was testified to by one of the 
witnesses, (no division of the lot having been made between the wido^ 
and lumaelf^^ he thereby gave the defendant a Ucq^^q «sA «n£kiQn>c^ \s^ 
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i-nter on liis uiulivklcd half part, or jiliare, in the lot, whatever it wn^, ami 
ufterwards could not treat him as a trespasser. It was also proved that the 
lessor assisted the defendant to remove his property, and with his neigh- 
bours also assisted him to build a Iiouse and barn on the lot. There can 
be no doubt then that the defendant went into possession with the sanc- 
tion and consent of the lessor, and that jui action of (yectment cannot, 
under these circumstiuices, be maintained without proof of a demand of 
IM>sscssion or notice to <iuit. No such evidence was given, and therefore 
I think the rule to set the verdict aside ought to be made absolute. 

DoDD, J. not having been present at the argument delivered no opi- 
nion. 

Rule absolute. 



ALEXANDER JOHNSTONE v. GEORGE BRENAN. 

April 5. 

A party directly interested in a defence, who has indemnified the defend int on the 
record, and who states that the suit is defended on his individual behulf, is ineompc- 
tODt as a witness under Lord Denman^s Act. 

This was an action of replevin tried before Mr. Justice DesBarres at 
Antigonish, in October Term last. The <;ircumstances, as stated by the 
learned Judge who tried the cause, in giving his opinion, were as follows : 

It appeared that the plaintiff, though a minor, was a maiTied man, 
and resided in the same house with his father, James Johnstone^ who for 
several years had kept an Inn and grocery shop there. Tliat Johnstone^ 
the fatlicr, having become enfeebled, expressed his intention, some time 
before the seizure of the property replevied, to retire from business, say- 
ing that a stock of goods was coming for his son. Certain goods did 
afterwards arrive, marked in the name of the plauitiff, which were put 
in bis father's shop, where the same kind of busine^ss was carried on as 
before, the plaintiff and Ins wife at times, and at other times his father, 
attending to sell and deliver the goods. Several witnesses were ^lled 
in support of tlie plaintiff's claim to the property. On the part of the 
defendant it was proved tlmt the property claimed by the plaintiff was 
seized by the defendant, as a constable, under a warrant of distress 
issued by two magistrates, at the suit of one Edward H. Harrington^ as 
Clerk of the licences for the retail of spirituous liquors, against James 
Johnstone^ the father of the plaintiff; and witnesses were called to shew 
that there was a collusive dealing between the plaintiff and his father, 
and that the property seized, though claimed by the plaintiff, was in fact 
the property of Lis father. Harrington was called as a witness, and ob- 
jected to as incompetent on the ground of interest. He stated that he 
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had signed a bond to idcmnify the defendant for the costs of the suit, 
that the action was defended in Ids individual behalf, that he received 
the warrant of distress from the magistrate, and placed it in the hands 
of the defendant, to be levied on the property of James Johnstmxe^ to 
whose house he directed him to go for this purpose. The question of 
fraud and collusion between the plaintiff and his father w»s submitted 
to the Jury, who were directed to find for the plaintiff, if they thought 
the property or any part of it belonged to him, and for the defendant if 
tliey thought it belonged to his father. Tlie Jury found a verdict for 
the defendant, and a rule nisi to set it aside was granted, which was 
argued at the last Michaelmas Term on two grounds, viz : 

1 . The admission of improper testimony. 

2. That the verdict was against the evidence. 
The arguments of counsel are necessarily omitted. 
The Court now delivered judgment. 

Halliburton, C. J. The question of property was fully and fairly 
left to the Jury, under a charge which certainly was not imfavorablc to 
the plidntiff, and the Jury have found that it was in the father, and not 
in the plaintiff. The objection to the verdict on the ground that Har- 
ringtorCs evidence was inadmissible, cannot be sustained, because there 
is ample proof that the defendant had a warrant, and was acting under 
it, without HarringUni^s evidence. I therefore think that the rule to set 
the verdict aside should be discharged. 

Bliss, J. I do not entertain a doubt that Mr. Harringt&n was inad- 
missible as a witness. The objection to the competency of a witness is 
twofold ; either that he is directly interested in the event of the suit, or 
that the verdict in the cause will be evidence for liim in another action. 
That Mr. Harrington had a direct interest in the cause, is. too obvious 
to admit of a doubt. He was the Clerk of licenses. The conviction 
against James Johnstone having been obtained, the warrant was received 
by him, and by him placed in the defendant's hands, not merely with 
general directions to execute it, but with particular instructions to go to 
the house of James Johnstone to do so. Afler the replevin, was made, a 
bond of indemnity was signed by Harrington, and the action, he says, 
and very properly so under these facts, is defended on Ids behalf; for 
besides setting the whole affair in motion, and onlering and directing all 
the subsequent steps taken in the case by the defendant, Harrington is 
the party interested in the fruits of the proceedings. If the plaintiff 
succeed, the property which is to satisfy the conviction obtained by him, 
is lost. If the verdict be for the defendant, the property taken wiH re- 
maiiiy ftnd the penalty in which the party was convicted will be paid. 
Harrington^ in fact^ is the real defendant ; Brmntoi tVi<^ TiOG&nsiiL ^s» 
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onlj. Tliat being then his situation, how Hoqa the late Provincial Sta- 
tute (Revised Acts, j). 387) aUer the case ? That Act is a transcript of 
the English Statute of C and 7 Vict. c. 85. It restores the competency of 
all interested witnesses, except (1.) a party individually named as such 
on the record. (2.) The lessor of the plaintiff or tenant of the pre- 
mises sought to be recovered in ejectment. (3.) The landlord or 
other person, in whose right any defendant in replevin may make cog- 
nizance. Or (4.) any person in whose immediate and individual behalf 
any action may be brought or defended. 

Here Harrington comes clearly within the last exception ; he is, as 
he says himself in so many words, and as the whole case as plainly 
shows, " the person in whose immediate behalf the action is defended". 
In HiU V. Kitching, 3 C .B. Rep. 309, it is said by Colfman, J. that « the 
party in whose immediate and individual behalf the action is brought", 
must be understood to mean the party who causes the action to be 
brought. And Mauie, J. says the meaning of the proviso is, that no 
person who is the formal defendant on the record shall be called as a 
witness, nor any person whp, though not the formal plaintiff, is yet sub- 
stantially so. If we substitute the defendant for the plaintiff, — ^and the 
rule with regard to both is the same, — we have here an explanation of 
the Statute which clearly will exclude Harrington from being a witness. 
We may gather the same from Heame v. Turner^ 2 C. B. Rep. 535. 
It was an action of Trover for two pound notes. The defendant plead- 
ed that before the plaintiff was possessed of the notes one Mytton was 
lawfully possessed of them as of his own property. That they had been 
fraudulently obtained from Mytton and delivered to the plaintiff, where- 
upon defendant, as the agent of Mytton^ and by his direction and autho- 
rity, took die notes out of the possession of the plaintiff. The replication 
was that the notes were the property of Heame and not of Mytton. At 
the trial, Mytton was called as a witness for the defendant, and objected 
to on the ground that he was directly interested in the event of the suit, 
as it was his own title that was in issue. He, however, stated on his ex- 
amination on the voir dire, " That he had not indenmified the defendant, 
had not been consulted about the action, and had nothing whatever 
to do with it". It was held that he was a competent witness at com- 
mon law, and more particularly that he was so under the Stat. 6. 7, 
Viet. e. 85. MaiUe, J. in giving his opinion, puts it upon the fact stated 
by Myttouy that he had not indenmified the defendant, and had no con- 
cern in the defence, and he puts the very case which we have now be- 
fore us. He says, '* if, on the voir dire^ Mytton had said I directed 
Turner to obtain possession of the notes for me, and agreed to indemni- 
fy him against the consequences of any action that might be brought 
against him for so doing, then he would have been the person on whose 
immediate behalf the action was defended. It appeared, however^ that 
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Mfiton had uotliing whatever to do with the defence : he is elearly, 
therefore, not within the exception of the Statute''. But here Harring- 
ton had every thing to do \s\\\\ the defence, lie caused the property to 
be taken. He indemnified the defendant, and therefore, according to 
the opinion of Mauley J., he is clearly within the (exception of the Sta- 
tute, and was not a competent witness. 

But another question was then raised at tlie argument, whether this 
being so, and the witness being therefore improperly admitted, the ver- 
dict is to be set aside, and a new trial granted under the Gist rule in the 
Revised Statutes, p. 378. The clause is to this effect : — " No new trial 
shall be granted on account of evidence having been improperly received 
on any trial, if in the judgment of the Court there be other evidence 
sufficient to sustain the verdict". 

This was at one time the principle upon which tlie Courts acted, and 
the very language of our Act seems borrowed from that of Mansfield^ 
C. J., in Herfard v. Wilson^ 1. Taunt. 14, who there says the Court will 
not set aside a verdict, on account of the admission of evidence which 
ought not to have been received, provided there be sufficient without it 
to authorise the finding of the Jury. And the case of Doe e. d. Lord 
Teyhnam v. Tyler ^ 6 Bing. 563, was decided upon the same principle. 
But as Lord Denman said in Wright v. Tatham, 7 A. and E. 330. "The courts 
afterwards renounced the discretion which was thus exercised", and in 
this and several other cases have held " that if any evidence has been 
improperly received by which the verdict was, or might have been, in- 
fluenced, the losing party has a right to a new trial". See Bissey v. 
Windhamj 6. Q. B. R., 173. Our provincial statute has, therefore, whe- 
ther wisely or not, brought us back to what has of late been considered 
the erroneous principle of these earlier cases, and our duty under it is 
now to consider, whether the evidence in the case, without that of liar- 
ringtan, might fairly authorise the Jury to find the same verdict. 

The only matters testified to by this witness of the slightest import- 
ance were 1st., a statement made to the witness, by the plaintiff, that he 
was a minor, and 2nd., that the warrant of distress, under which the pro- 
perty in question was seized by the defendant, had been placed in his 
hands by the witness. Now, whatever effect the infancy of the plaintiff 
might have had on the question, allowing it the fullest, the fact did not 
depend on this evidence alone. Another most respectable witness. Dr. 
McDonald^ gave precisely the same testimony — that the plaintiff a few 
days before the trial stated to him that he was a minor. Upon the rule 
then laid down by the statute, there was most certainly with respect to 
this matter sufficient evidence to sustain the verdict if that of Harring- 
km bad not been received. 

With respect to the fact that the warrant had been \A\M!.^'\ \v\ \\\^ ^^j- 
fendant's hsmds hjr the witnesfi, I cannot look upon \\ 5vs u\ \v\\\«vvwv«v\\. 
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or having any particular influence upon the verdict. The only effect 
was, that the defendant had acted under that warrant in taking the pro- 
perty, — a conclusion which no Jury could have failed to draw from the 
whole facts of the case. The magistrates had proved the conviction, 
the issuing of the warrant, which was itself produced in evidence, its 
delivery to Harrington as clerk of the licences, and the fact tliat the 
defendant was acting as a constable. And the plaintiff himself proved 
by one of his own witnesses, the seizure of the property by the defendant, 
his appraisement of it, — ^a proper and regular act of duty when acting 
under legal authority, — and that the defendant was then acting as a con- 
stable, and said at the very time that he had a warrant. Upon such very 
strong evidence as this, I think no Judge, if it had been necessary^ 
would have hesitated to put it to the Jury ; and that no reasonable Jury 
could help finding, that it was under this warrant that the defendant took 
the property. There was then no need of the evidence of Harrington 
to support this verdict. But I may add, on the last point, that the evi- 
dence respecting the warrant was rather beside the question in dispute, 
It was whether the property belonged to the plaintiff or to his father. 
The possession of it was of the same doubtful and disputed character as 
the ownership, and in fact depended on the ownership. If the property 
itself was not then the plaintiff's, neither was it taken out of the posses- 
sion of the plaintiff. And it is wholly immaterial, therefore, now that 
the Jury have passed upon this fact, to ask whether there was any evi- 
dence to justify the takmg from the father. Whether that was so or 
not, if the plaintiff had no right to the property, he could not replevy it, 
nor maintain the action. 

1 think, therefore, that the rule for a new trial must be discharged. 

DoDD, J, delivered no opinion, not having been present at the argu- 
ment. 

DesBarres, J. As to the first ground, I may remark that I enter- 
tained and expressed a strong opinion at the trial, that Harrington* $ tes- 
timony was inadmissible, and since I have looked into the case I can 
see no reason to alter that opinion. I think Harrington comes within 
the exception of chap. 135, sec 11, of the Revised Statutes. As 
clerk of the licences, Harrington was entitled to receive one half of the 
fine imposed on James Johnstone, on his prosecution. For this fine he 
caused a warrant to be issued, and placed in the hands of the defendant, 
whom he directed to go to the house of James JohnsUmSy and levy it on 
his property ; after which he gave the defendant a bond of indemnity to 
defend the action, which he states was defended in his individual behalf. 
If he had not given the bond, it is not to be sapposed that the suit would 
hare been defended^ so that he is in fact the person who caused the de- 
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fence in this suit to be made, the defendant on the record having no in- 
terest in it whatever. In the ease of Hill v. KitcJnng, 3 C. B. R., 299. 
Coltman, J. says, " With regard to Lord Denman's act, it is material to 
observe that it distinguishes between the parties having an interest in 
the action, and parties in whose immediate and individual behalf the 
action is brought. It appears to me that the party in whose immediate 
and individual behalf the action is brought, must be understood to mean, 
the party who causes the action to be brought, and that a witness is not 
brought within the proviso by merely shewing that he has an interest in 
the determination of the cause, in a particular way". Again, Matde^ J, 
in the same case says, ** The general scope of the 6 and 7 Vict. chap. 85, 
is to allow the examination of all persons, notwithstanding they may 
have an mterest in the event of a suit. The meaning of this proviso is, 
that no person who is the formal plaintiff on the record shall be called as 
a witness, nor any person who, though not the formal plaintiff, is yet 
substantially so. For instance, suppose a man assigns a bond, and sues 
the obligor on behalf of the assignee, the latter would be a person in 
whose immediate and individual behalf the action was brought, and 
therefore not an admissible witness*'. Here Harrington, though not the 
formal defendant, is yet substantially so, for he alone is the party inte- 
rested, and as such has directed every act of the defendant, and made 
himself responsible for the result. Being, therefore, clearly of opinion 
that Harrington's evidence ought not to have been received, the quesn 
tion is whether there is sufficient evidence to sustain the verdict without 
it. The most important part of his testimony relates to the issuing of a 
warrant of distress by two magistrates, and his placing that warrant in 
the hands of the defendant as a constable, to be levied on the property 
of James Johnstone. These facts were essential to the defence, and if 
proved by no other person than Harrington, the defendant would clearly 
be entitled to a new trial ; but the same fact^ are substantially proved 
by other witnesses. Willoughhy Randall, a witness for tlie plaintiff, 
states that he was called upon by the defendant, who was then artiiig 
as a constable, to appraise articles which he had in his possession at 
Johnstone*s house. W. C. Hierlihy, a witness for the defendant, states 
that he and George Brenan, as magistrates, issued a waiTant of distress 
at Harrington*s instance, against James Johnstone, on a conviction for 
selling rum without license, which he delivered to Harrington as clerk 
of the licences, and further that the defendant was acting as a constable 
at the time. The impression on my mind at the trial was, that the 
plaintiff had proved a right of property in two of the articles claimed (a 
Sleigh and Harness), for which he ought to have a verdict. I put this 
view strongly to the Jury, leaving it, however, open to them as already 
stated, to find for either party as they felt warranted to do\r^Ti\Xv^«^V 
dence. They differed with me in opinion as they \\ad a t\^\vV.\o do,«x^^ 
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tbund a verdict lor iiut defendant. 1 cannot Siiy that the impression I 
then had is entirely removed, but considering tliut the cose altogether 
turned on a question of fact, which it was the province of the Jury to 
decide, and that there is evidence upon which they might feel warranted 
to find, even those two articles to which I have alluded, to bo the pro- 
perty of the fathor, I do not think we are called upon, under these cir- 
cumstances, to disturb tlie verdict. For these reasons, I thmk that the 
rule to set asith* llio verdict should bo di^t•harJrcd. 

Kulo discharged. 

( ounsel for IMaiatit^*, YorxG, Q. C. 

Counsel ior Dcfd.Midant, .1. W. Ritchik. 
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Re|»Icvin may ho sustained by the owner of goods, taken under warrant in the na- 
tnre of an execution, not being the party against whom the warrant issued. 

Tho ropleviu in such case may be brought against the constable who made the Icry, 
being in possession of the goods. 

This was an action of replevin tried at Antigonish in October Term. 

The defendant pleaded, 1st. that the goods taken were the property of 
James Johnston ; 2nd. That the defendant, as a constable, took the said 
goods in the dwelling house, and in the possession of tlie said James 
Johnston, under a warrant of distress, by virtue of a conviction of two 
nuigistnit<?s ag:unst him, for a breach of the licence laws. 

The plaintiff claimed the property in question under a bill of sale from 
James Johnston^ which the defendant contended was fraudulent and void. 
This was the single question before the Jury, who found for the plain- 
tiff. At the trial, however, a nonsuit wjis moved for, on the grounds 
that replevin would not lie for goods taken under a warrant in the nature 
of an execution. His motion was overruled by the learned Judge, and 
the point reserved. The verdict was for the plaintiff, and a rule nisi 
was afterwards granted on the point reserved, and also upon the ground 
that replevin docs not lie for goods in th<» custody of a constable. This 
rulo was argued in jMichaelma.s Term last. 

Johnsfan, Q. C, urged that replevin will not lie for goods in the cus- 
tody of the law, or in other words, for goods taken in execution, or 
seized by a subordinate otiicer on a warrant, undex conviction from an 
inlerior Court. This general principle is not varied by the fact that 
the replevin in this case is sued out at the instance ofathiixl part}'. 
Cases, however, will be found where goods have been seized, on war- 
rants from inferior jurisdictions, and where replevin for their recovery 
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has been maintained. These cases consist of two classes, and two only. 
1st. Where the statute in pari materia gives the remedy ; for instance, in 
case of poor rates ; 2nd. Where the inferior Court has exceeded its au- 
thority ; for instance, in case of goods levied on, out of the district over 
which the Court exercises jurisdicfion. With these exceptions, process 
in the nature of an execution is safe against replevin. The present case 
not coming under either of these exceptions, the rule should be made 
absolute. 

Cites in argument the following cases ; — 1. Bums. Jus. 606, 10. ed. ; 
1 Bro. and Bing. 07 ; Strange, 1184; Gilb. Repl. 121. 161 ; 2 Lutw. 
1191 ; 3 Lev. 204; Com. Dig. Repl, D. 7. 268; 2 Mod. 208; 3 B. 
and C. 38; 2 Bing. .)43 ; 4 T. R. 600; 2 Black R. 1330; Morris on 
Repl. 49 ; Willcs, 672. note ; Ch. Tl. Repl 184. 5 ; Saund. R. 768. 

Young, Q. C. contra. In the last edition of SannderSy even in the 
extreme case of replevin brought by the defendant for goods taken un- 
der execution against him from a superior Court, both text writer and 
editor, qualify their enunciation of the general principle thus, " it teemed 
that replevin would not lie'*. Is there any ground for this qualification ? 
Two reasons are given for the general principle that replevin will not 
lie for goods taken hi execution. 1st. Replevin postpones the actual 
remedy of the original plaintiff. 2nd, The Court will not allow one 
writ to be superseded by another. If it did it would, in effect, in such 
cases as these, give the Sheriff the power of trying in his Court the va- 
lidity of an execution. An inferior Court would thus control a superior 
Court. Many cases may be supposed in which replevin is a much more 
efficient remedy than either trespass or trover. There has been a grow- 
ing inclination in the courts to favor the remedy by replevin, and there- 
fore old decisions are controlled to a large extent by modern usage. I 
am, therefore, not prepared to grant that even in the extreme case of 
an action brought by the original defendant against the Sheriff, replevin 
would not lie. 

Halliburton, C. J. Lord Ellenborough said that he was surprise^! 
that replevin was not otlener used. 

Young, Q. C. I maintain in the second place, that replevin will lie 
in all cases against any execution or distress from an inferior tribunal. 
Thinily, that replevin will lie in all cases by a third party, not the ori- 
ginal defendant, against the Sheriff, for goods taken under execution. 
Fourthly, that on the issues raised in this case, it is no longer open to 
defendant to defeat the action of replevin. The defendant ought to have 
moved to set aside the proceedings ; but by pleading to the declaxalvso^ 
he has deprived himself of the right to object to tVie form oi ^^\Ssm. 
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In n late cjtse of Oeorye v. Chambers, 10, Mee. ami Wei. lo9, decided 
in 1843, fxtrd Ahinger said, " it is iinnecessar}' to decide whether re- 
plevin will lie, if goods are taken under a conviction whic^h is valid". 
This dictum shews that this is still an open (juestion. In a note to 
Willes Reports, Willes, C72, an extract i.^ ^ivenfrom Gill>ert on Replevin, 
p. 138, in which Lord Chief Baron Gilbert wiys, " If a superior juris- 
diction award an execution, it seems that no replevin lies for the goods 
taken by the Sheriff by virtue of the execution, and if any person should 
pretend to take out a replevin, and execute it, the Court would commit 
him for a contempt of their jurisdiction. But if any inferior jurisdiction 
issues an execution, a replevin will lie for the goods taken by that exe- 
cution ; because the inferior jurisdiction being restrained within parti- 
cular limits, the officer who took the goods, is obliged to shew that he 
took them within those limits, and that the inferior Court which issued 
the execution did not exceed their authority in issuing it. Besides, an 
inferior Court of record cannot commit for contempt out of the C-ourt". 
In the cases in which replevin does not lie, the defendant in the original 
action, by issuing a replevin without the leave of the Court, defeats its 
judgment, by converting an action for money or for goods into an actio n 
on the replevin bond. This is considered a contempt of Court. In the 
note to the case in Willes 072, the old cases are reviewed, and it is held 
in general terms that replevin will not lie, where there has been a valid 
conviction from an inferior tribunal. That principle, however, is modi- 
fied and restrained by modem usage ; and therefore virtually, if not in 
words, overruled. Ring^ the plaintiff in this case, is a third party. If 
replevin had been brought by James Johnstone, the original owner, it 
would have stood much less favorably. The other side maintain that 
the real owner cannot take the goods by replevin, if they have been 
taken by execution. There are many cases in which trespass or trover 
would not answer the ends of justice, and replevin is the only valuable 
or efficient remedy. Why did plaintiff in this cause take replevin in- 
stead of trespass ? In trespass, only damages can be recovered against 
the constable. But constables are often worth nothing, and the plaintiff 
might not only lose his damages, but be compelled to pay his own costs. 
If replevin will not lie in this case, the plaintiff has by fiction of law 
a remedy, but none in fact. It gives the form and mockery of redress, 
instead of a clear wholesome remedy. Therefore in the United States, 
replevin is given in many cases by special statute. There is a wide 
difference between replevin brought by the original defendant, and by a 
stranger. In 3 Kent's Com. 483. 4, 6th Ed. it is said, that the statutes 
in Massachusetts and Maine, enacting that replevin shall lie for goods 
taken in execution, merely further or give a statutory confirmation to 
the common law ; where it is said in the books that replevin will not lie 
for goods taken in execution, it must be taken to mean a replevin by 
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original defendant, and not by a stranger. In 2 Lutw. R. 1191, a case 
decided in 3d. WiUiam and Mary is reported, in which replevin was 
brought for a cow and a stack of liay. Cognizance by defendant as 
bailiff, and other defendants as his servants, that one Nathaniel Day 
was possessed of the property, and that defendants seized the property 
on an execution from the county Court, against said Day. Plea in bar 
that plaintiff was possessed of the property as his own, and traverse that 
Day was possessed of it. Replication, that Day was possessed of the 
property. Issue upon this. Verdict for defendants for the cow, and 
plaintiff for the hay. Replevin was brought in this case by a stranger 
and sustained. If the conviction in this case be valid, then the cases 
are precisely similar. In Rooke's case, Cokes. Rep. part 5, page 100, 
the defendant in replevin justified taking by authority of a Commissioner 
of sewers. Plaintiff replied de injuria. The replevin in this case was 
brought by a stranger and upheld. In Aylesbury v. Harvey, 3 Levinz. 
204, replevin was brought for a silver cup, seized by a defendant on a 
valid warrant from Justices of the Peace, and it was held that replevin 
would lie. In Morris's modem treatise on replevin, it is stated that re- 
plevin will lie for all goods illegally taken, if the plaintiff has a right to 
the possession ; but that a mere holder cannot maintain the action. In 2. 
Rev. Stat. N. Y. 612, it is stated that no replevin shall lie at the suit of 
original defendant ; nor for goods and chattels under any circumstances, 
unless plaintiff has a right to reduce to possession, and that an affidavit 
must be made by the plaintiff, that the property is his own, and has not 
been taken for any tax or assessment. By common law, it would ap- 
pear that replevin would not lie for goods taken by Sheriff in execution, 
but by decisions in New York, (14 Johns Rep.) it is held that if the 
Sheriff undertake to levy execution against one man, on goods in pos- 
session of another, replevin would lie against him by the real owner. 
There is a distinction between a reversionary and possessory interest, in 
Real Estate, and even sometimes in personal property. There is, how- 
ever, no such distinction in this case. The party here having the right 
to possession stands in the same position as if he had manual or actual 
possession. 

A mortgagee may turn out the mortgagor, unless he is protected by a 
special clause in the mortgage, immediately after mortgage being made. 
In many cases where replevin has been wrongfldly brought, the Courts 
have refused to exercise their power of committing for contempt. 

In Fenton v. Boyley 2. N. R. 399, replevin was brought for goods 
seized under warrant of distress for an assessment, and the Court re- 
fused to set aside the proceedings. In Pritehard v. Stepheniy 6. T. B. 
522, replevin was brought against Com'r. of sewers for seizing goods on 
warrant of diBtresa, and replevin upheld. In JSvcmt v. EIImU^ ^ 
Ad. and £1 14:2, repkria against distress up1le\d^ la t^^^^'raX ^l ^^ 
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modem cases where replevin has been brought, the question has mainlj 
turned upon the inquiry, whether the inferior Court had jurisdiction or 
not. Morrell v. Martin, 4 Scott, N. R. 300. 3 M. and G. 581. In AUan 
V. S/iarp, 2 Exch. 352, replevin brought for goods seized under act of 
parliament, and held that replevin lies in all cases where goods are im- 
properly taken. 

In 11 M. and W., 149 decided in 1843, and which is also reported in 2 
Dowl. new series, 783, Lord Ahinger says, " The further we look back 
into the authorities, the less objection we find to the action of replevin. 
It is unnecessary here to decide whether replevin will lie, if goods are 
taken under an execution which is valid. It is sufficient to decide that 
if a magistrate has no jurisdiction either replevin or trespass will lie. 
Parke, B. " replevin is applicable in all cases where goods are improper- 
ly taken". Therefore replevin is maintainable for goods seized in exe- 
cution from a Court having no jurisdiction, or from a Court having ju- 
risdiction, if an officer has exceeded his power. In the present case tlie 
officer took goods, which did not belong to the defendant in the former 
action, and which, therefore, he had no right to take, and he has there- 
fore exceeded his authority. I cannot find a single case in which it has 
been held that replevin by a stranger will not lie. All the cases in 
which it has been held that replevin would not lie, are cases between the 
original parties. What has been said of inferior jurisdictions may be 
said of inferior officers. 

J. W. Ritchie in support of rule. Where goods are taken from the 
possession of a defendant, under execution, or a warrant in tlie nature 
of an execution, replevin will not lie. I mean the actual possession. If 
a man is riding my horse, and it is taken in execution against him, re- 
plevin by me ^vill not lie. Refers to 2 Saunders, 768. 5. Am. from 2 
Eng. Ed. ; and where goods are taken by way of levy, as for a penalty 
or a conviction under a statute, it is generally in the nature of an exe- 
cution. Unless replevin be granted by the statute, this action will not 
lie, the conviction being conclusive, and its legality not questionable in 
replevin. Com. Dig. "Act" M. ; 1 Ch. Pig. 184 ; Willes 673. «. b. ; also, 
10, Mod. Rep. 24., where it was held, that a possessory right is not suf- 
ficient to maintain a replevin. I grant that the goods of a traveller at 
an inn may be replevied. 

Bliss, J. puts the case of a watch bought and left in the hands of the 
seller. 

BiickU refen to 2 BoUes, Ab. 552, ^ Trespafis", 8 and 6., where it is 
Biid ^that tro^pus lies against an officer who, on an execution, seizes 
the goods of a stranger ; and that if an officer in a replevin sued out by 
X IX de^vtTB the goods of a stranger, on the shewing of I. D. the owner 
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oif the goods may have an action of trespass against him. In the case 
in 2 Lutw. 1191, the distress was merely to compel an appearance, ancl 
there was no final judgment, Buller N. P. 53. If goods be taken in 
execution, or on a conviction before Justices, the Sheriff shall not maka 
replevin of them ; and if in sucli case tlie Sheriff should make replevin, 
he would subject himself to an attachment ; for goods arc only replcvi- 
sable, when taken by way of distress". Com. Dig. 7 Repl. D. in sup- 
port of general principle, tliat repleviii does not lie for goods taken in 
execution ; also refers to 8 Taunton 721. Binf^ never had the pos* 
session. Johnston could have maintained replevin against a stranger. 
Could Bing have brought replevin against Jonnston f No. Why then 
against Defendant? Binr^ could not have brought trespass against 
Johnston^ because he had permissive possession. 

In this case, the question of property as between third parties is 
raised. In the case of a moiigagc it is consistent that property should 
be in the actual possession of one when owned by another ; not so in any 
other case. 

The legal possession was in Johnston, from a clause in the deed or 
bill of sale. Refers to 1 Sch. and Lef. 320, and also the next case in 
the same volume. This is an Irish ca'?e decided by Lord Redesdale. 
In Irish cases much more latitude is given to replevin than in English. 
In this case the goods had been conveyed by a deed of gift, (perhaps 
fraudulently obtained), by a father to his son. The father and son Icvd 
been living together. The father left the house, and shortly afler 
brought the replevin. Lord Redesdale said, " The goods were in his 
son's possession all along. At least the possession was equivocal, and 
that is not a case to which the writ of replevin can be applied. It must 
be to the case of an unequivocal possession, and of a taking. In 5 Ad. 
and El. 142, an unlawful detention, af\er a d(miand, was held sufficient 
to constitute a taking. This is the only case founded on a constructive 
taking. In the present case, nothing was ever done by Bing to invest 
himself with the property. The taking was neither actually or con- 
structively from Bing ; but both actually an<l constructively from John- 
9ton. A person never parts with possession in law. If my horse is on 
the common grazing, or is being cleaned by my servant, he is still in my 
possession to all intents and purposes, as much lu? if I was actually riding 
him at the time. It is so with onc*s ^vatch, or trunk, left in one's own 
room at an hotel. The case is very different from that in which a party 
parts with even permissive possession. If a landlord hire out a cow to 
his tenant, the tenant to have the beneficial use of it for a certain time, 
he has to all intents and purposes lost the possession for the time being. 
Even the owner must, in this case, bring an action of trover. Replevin 
4oc8 not lie in any case where there has been no taking. This case h 
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Tery difforeul iVom taking ouc's watch at an inn. The test is taking, or 
no taking. 

Johnston, Q. C. Replevin "was originally confined to the recovery of 
goods, levied on, in distress for rent. 

Bliss, J. By the year books, it appears formerly to have been veiy 
extensively used ; in later times, its use was more restricted ; and we 
are now reverting to the ancient extensive employment of replevin as » 
remedy. 

Johnston, Q. C. ITow is it that a stranger never hits brought reple- 
vin in his own name, when goods in possession of a tenant liave been 
taken by a landlord in distress for rent ? Refers to Gilbert on distresses. 
Groods in custody of the law are not distniinable, and therefore probably 
not replevisable; Refers to Gilb. on Repl. p. 80, where it is said, that 
in the writ of replevin, two things are complained of; tlie taking and 
detention. What is principally controverted in replevin is whether the 
taking be just or not, and in the second place, whether the detention be 
lawful. The next step is a claim of property. Refers to Gilbert, 146. 
*' If the defendant plead property in I. S. a stranger, and avers that 
there is no property in the phiintiflfj^ the plea will lie in bar of the action ; 
and the defendant will recover not only damages but the goods also". 
It is assumed that in all these cases there must be an unlawful taking. 
This is assumed as the point in controversy. The case in 5 Ad. and 
El. 142, arose upon an avowry for rent. Plaintiff tendered rent and a 
sum for costs, and acknowledged that the goods were rightfully taken in 
distress for rent, but that the rent was afterwards tendered and refused. 
The taking was right ful, but the detainer was held unlawful. There 
was a demurrer upon the point, whether unla\vful detention is a taking. 
Such a detention as keeping goods after payment offered and demand 
made was held to be an unlawful taking. This case is very different 
from the present one. In Rooke's case, 5 Coke 100, the assessment 
was irregular, and the Court had no jurisdiction. If the taking had been 
lawful, the Court, of course, would not have exceeded its jurisdiction. 
The ciise in 6 T. R. 522, Pritchard v, Stephens, decides that a motion 
should not have been made at the trial, to quash ihe plaint ; but put 
upon the record afterwards, as has been done in substance in this case, 
by demurrer after verdict. 

From the dictum of Baron Parke, quoted in 2 Exch. 352, it appears 
that in George v. Chambers tliere referred to, there was an entire want 
of jurisdiction in the Court, against whose act the replevin was brought. 
Replevin cannot be maintained against a warrant from an inferior 
C:ourt having competent jurisdiction. We say in addition, that it will 
Bot lie where the party commencing the replevin has not the actual pos- 
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■9es3ion. In BrUrly v. Kendall, 21 Law Jour. Rep. Q. B. 161 ; 10, Eng. 
Law and Eq. Rep. 319, S. C; 16 Jur. 449, S. C; a party assigned 
goods to creditors, with a stipulation that he should pay the debt due to 
them, at such time as tliey should appoint by a notice in writing, 24 
hours before required time of payment, and that he should retain pos- 
session until default in payment at appointed times. The assignees 
seized the goods, and the assignor brought trespass. It was held that 
as they had not given the assignor the stipulated notice, the latter could 
maintain trespass against them for taking the goods. The case oi Fenn 
V. Bittleston 21, L. X Rep. (in Exch) 41 ; 8 Eng. Rep. 483, S. C. is re- 
ferred to, from which it appears that a right to immediate possession Is 
indispensable to maintain trover or trespass. Cites also Morris on RepL 
«6, 67- 

The Court now delivered judgment. 

Halliburton, C. J. The question of the validity of the bill of sale 
to Bing was fairly left to the Jury, and they have found in favour of it. 
But it is contended that replevin will not lie for goods taken under A 
nrarrant issued upon a conviction before magistrates. That the person 
iigainst whom the warrant issued under the conviction, cannot replevy 
them, may be admitted. Otherwise, writs of replevin might issue inter- 
minably, and the punishment of the offender, by the forfeiture of his 
goods, be continually defeated. But if B's goods arc taken under a war- 
rant against A, I cannot understand why B may not have the same 
remedy to re-possess himself of his property, as he would have in any 
other ca^e where he complained of a lawful taking. No case has been 
cited to shew that he cannot. That of Winnard v. Foster cited by ^Er. John- 
stone from Lutwyche rather establishes that he can. I therefore think 
that this rule to set aside the verdict for the plaintiff should l)e discharged. 

Bliss, J. If any great doubt existed upon the point, whether reple- 
vin would lie by a person whose property had been taken under a war- 
rant of distress, it must have been at all events removed by the late 
cases. In George v. Ghamhem, 1 1 M. and W. 1 49, the plaintiff's goods 
were distrained under a warrant of Justices, which he replevied. It 
was held that the Justices had no authority to issue such warrant. The 
question then arose whether r^'pleviu would lie. Lord Abinger said it 
was very remarkable that this objection was never taken when cases 
were decided in favor of the plaintiff in replevin. " It is unnecessary", 
he says, ^ to decide whether replevin will lie if goods are taken under 
a conviction which is ralid. It is enough for us to decide that if the 
magistrate has not jurisdiction, either replevin or trespass will lie. 
Pwke^ B. says, ** the question to be decided is simply whether goods 
taken itnder a pretended authority can be replevied, PKran/acie. \\«it^ 
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is no doubt ihey can, for though in ordinary practice, it is applied only 
to a distress for rent, yut a rej>lcviii is, at common law, a remedy appli- 
cable to all ca?cs where goods are improperly taken ; and I find no 
eatisfactory authority to show tliiit it will not lie where goods are impro- 
perly taken under a warrant of a Justice. Ami in the report of the 
same case in 3 Dowl. New Series, 780. Afderson, B. remarks that the 
reasonable meaning of the cases cited, in which it is said that replevin 
will not lie, is that there is mutter which may be pleaded in answer. 
AUen V. Sharp, 2 Exch. Rep. 3^32, appears to carry the rule still further, 
for there replevin was held to lie where goods were t^kken under an as- 
sessment, under certain assessed tax acts, though tlve decision of the 
assessor that the party was a horse dealer, however erroneous, was held 
. to be cimelusive, and could xmA he questioned, and consequently the re- 
plevin failed. In Jones v. Johnston, o Exch. Rep. 801, it was consider- 
ed that replevin would even lie against tli(» Justices by whom the war- 
rant of distress was is*>ued. Parke, B. says, ** sl^rely replevin lies i»all 
cuses against a parly by whose order goods Imve been improperly taken. 
We considered that matter well in the case of George v. Chambers''. 
These cases are conclusive. The plaintilF in them was, to be sure, the 
party against whom the conviction was obtained and the warrant issued ; 
f»ut they were decided, not upon that circuin(Stan<!(*, birt on the univer- 
sality of the principle, that replevin would lie wherever there had been 
an unlawful taking ; and that, therefore, it would lie even in those ex- 
treme cas(s. And if in. these, a fortiori, it appeai^stome it must be held 
to lie, where the goods of a party have Ix'en taken, against whom there 
was neither a conviction nor warrant. The taking here by the defend- 
ant of the plaintiff's prc^>ei*ty, turns out to be a mere wrongful act, with- 
out authority or excuse. A warrant is put into his hands to take the 
goods of Johtislon, and he takes, as the Jury have fomid, the goods of 
Hififf, and upon what principle the latter is j)recludcd from reidevying 
his property, thus unlawfully taken, I am at a loss to understand. It is 
alleged that being in' cvstodia legis the replevin will not lio ; but wo 
have seen from the casc-s cited, that this will be no bar to the action, 
c\'«n where there is a conviction and warrant against the party himself, 
who brings the replevin. I hold it, however, to be an entire mis-appli- 
cation of the term, to suppose that where the goods of one person have 
been taken under a warrant against anuther, that they are in the cus- 
tody of the law. There are,. as here, in the custody of the pei-son who 
ixecules the warrant, it is true, but they are held without law and 
against law ; and this is just one of the cases of a wrongful taking, fujr 
which replevin is, in my opinion, a prpper and suitable remedy. The 
principle being so clear, and the authorities so strong, it can hardly be 
uecessary to seek for cases in which,. under just such circumstances, the 
action has been brought, nor would it be surprlsiDg that n^ne such wer^ 
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found. Tlie case of Winnard v. Foster. Lutw. 1191, liowever, is very 
closely in point. That was replevin for taking a cow, and a stack of hav. 
The defendant made cognizance as bailiff of Sir C. Wandcsworth, Sheriff 
of Yorkshire, for that one Nathaniel Day was possessed of those goods^ 
and that a plaint was levied against him in the county Court, and he 
not appearing upon summons, there was an attachment awarded against 
his goods, and so justifies the taking tlicm. The plaintiff replies that 
he was possessed of the said goods, and traverses the possession of Day. 
Upon this traverse the defendant took issue, and the Jury found for the 
defendant as to the cow, tliat it was the cow of Day, and assessed 
damages and costs to 408. ; and as (o the hay, they found for the plain- 
tiff, and assessed the like damages and costs. The question under this 
verdict was, whether both j)arties were entitled to their several costs* 
Now, the two cases are identical in their circumstances, and the plea in 
the present one is the same as the cognizance in that. Yet no question 
was made in that case that replevin would not lie ; and it may be as- 
sumed, I thmk, that it was because the point did not then admit of a 
doubt, Without, however, any case on the subject, I rely on the prin- 
ciple alone, that the action is clearly maintainable, and that, consequent- 
ly, the rule for a now trial must be discharged. 

DoDP, J. delivered no opinion, not having been present at the argu- 
ment. 

DesBarres, J. The question as- to the validity of the bill of sale 
having been left to the Jury upon the evidence, and decided by them, 
the only point for us to consider is, whether the action of replevin will 
lie under the circumstance of this case. 

Among the cases cited at the argument, I have not been able to' find 
one where replevin has been held not to lie by a person whose property 
has been taken under a warrant of distress issued against another. The 
case first cited of Wilson v. Wilier, 1 Bro. and Bing. 57, only shews 
that where a magistrate, having competent jurisdiction, issues a warrant 
of distress against a person whose goods are distrained, that person can- 
not replevy them. It is said in Bui. N. P. 53, " that if goods be taken 
in execution, or on a conviction before Justices, the Sheriff shall not 
make replevin of them ; and if in such case the Sheriff should make re- 
plevin, be would subject himself to an attachment, for goods are only re- 
plevisable when they have been taken by way of distress". For this 
he cites as authority tlie King v. Monkkotue, 2 Str. 1184, in which case 
attachment was granted against the Under Sheriff for granting a replevin 
of goods distrained on a conviction for deer-stealmg. In this case the 
goods were replevied by the party convicted. It is ^^ao said in 
} Chitl^on PL 161 (old Ed.) *'If a superior Cowtl avf ^t^ uu ^xftc:\j^- 
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lion, it seems that no replevin lies for the goods taken by the Sheriff by 
virtue of the execution, and if any person shall pretend to take out a 
replevin, the Court would commit him for a contempt of their jurisdic- 
tion". His authoritief* are 2 Lutw. 1191. ; 2 Lev. 204, and 2 Str. 1 18 1, 
already referred to. lie also says, " and where goods are taken by way 
of levy, as for a penalty on a conviction under a statute, it is generally 
in the nature of an execution, and unless replevin be given by the 
statute this action will not lie, the conviction being conclusive, and its 
legality not questionable in replevin". 2 New Rep. 899. Willes, 673. 
But where a special inferior jurisdiction is given to Justices, Sec, and 
they exceed it, in some cases replevin lies. Willes 672, w. b. In 3 Kent's 
Com. 484, 4th ed., he says, " when it is said in the books that replevin 
will not lie for goods taken tn execution, the rule is to be taken to be 
limited to cases in which the writ of replevin is sued out ht/ the defendant 
in the execution. The taking of goods of a stranger is a trespass, and 
replevin lies, as the cases shew, when goods are tortiously taken, and 
therefore goods taken in execution may be replevied by a stranger to it". 
It is somewhat strange, that the very fii-st case he cites as an authority 
for the position he lays down is that of Winnard v. Foster, 5 Lutw. 
1191, cited on tlie part of the defendant, to shew the reverse; also, 
Bookers case, 5 Co. 97. Clarke v. Sknnner, 20, John's rep. 467 ; and 
American Jurist, No. 23, Art. 4, where he says this point is elaborately 
<liscussed. In the case of George v. Chambers, 11 Mee. and "Wclsby, 
149, which was an action of replevin for goods taken as a distress by 
warrant from a magistrate. Lord Abinger, C. B. said, " in the case of 
an execution issuing from a superior Court, the order of the Court that 
the Sheriff shall levy the money, shews that the law never intended a 
replevin wliich would frustrate the order of the Court". Parke, B. in 
the same case. " The question now to be decided is simply whether 
goods taken under a pretended authority can be replevie<l. Prima 
facie there is no doubt that they can ; for though in ordinary practice 
it is applied only to a distress for rent, yet replevin is, at common law, 
a remedy applicable in all cases where goods are improperly takefi**. And 
I find no satisfactory authority to shew that it will not lie where goods 
are improperly taken under the wari'ant of a Justice. In some cases, no 
doubt, the Court will interfere to prevent replevin in order to save its 
process from being defeated. The rule he observes is correctly stated 
in Chief Baron Gilbert's treatise on replevin, p. 138, where it is laid 
down, " if a superior Court award an execution, it seems that reple- 
vin lies for goods taken by the Sheriff by virtue of the execution, and if 
any person shall pretend to take out a replevin and execute it, the Court 
of justice would commit them for contempt of their jarisdiction ; because 
by every execution the goods are in the custody of the law, and the law 
ought to guard them ; and it would be troubling the execution awarded, 
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if the party on whom the money iras to be levied, should fetch back the 
goods by replevin, and therefore tliey construe such endeiivors to be a 
eootempt of their jurisdiction, and upon that account commit the offend* 
er. That is if a person attempt to defeat the execution of the Court, 
they will treat it as a contempt, and punish it by attachment of the 
Sheriff". But Chief Bai*on Gilbert also says, " that in cases in which 
there is no jurisdiction the goods may be replevied". Alderson, Baron 
in the same case, said, " it is true that replevin will not lie when there 
is a judgment of a superior Court ; for if you replevied on the first 
jjLidgment, you could do so on the judgment upon that also ; and so there 
would be replevin on replevin ad infinitum. It is different in the case 
of an inferior jui*isdiction, which is to be set right by the superior". 
This case affirms .the doctrine laid down in 3 Kent, and seems to me to 
set the question at rest. It shews that replevin will not lie in the name 
of the party whose goods have been taken under execution on a judgment 
of a superior Court, because that would defeat its process, but it lays 
down the general doctrine that replevin is at common law a remedy in 
all eases where goods are improperly taken. That may be where there 
is no jurisdiction, or where the goods of one person are taken instead 
of the goods of another. The goods in question were taken as the pro- 
perty of Johnstone^ but the Jury have denied that they were the proper- 
ty of the plaintiff, who was a stranger in the original suit. They were, 
therefore, improperly and tortiously taken, and therefore I think reple- 
vin lies in this case, and that the rule to set aside the verdict must bo 
discharged. 

Rule discharged. 
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April 5. 

Where a party claiming land in cjectmeDt docs not derive li is title from the Crown, 
he is bound to trace it to some one who has been in possession of the land. 

A party claiiBing wild lands under a deed, and having actual possession of a part. 
has a sufficient constructive possession of the whole land described in his deed, to 
bring him within the Statute of limitations. 

A purchaser who has paid consideration and occupied for 20 years without a deed, 
obtaioa title by possession, otherwise if consideration was not paid. 

The facts and arguments in this case are so fully stated in the opi- 
nions of the learned Judges that it is considered unnecessary to insert 
them at length. The cause was argued in Michaelmas Term last. 

The Court now delivered judgment. 

HAtLiBTTRXOK, C. J. This is an action of ejectment tried before 
•SKm, J. at Tmro, in which a verdict passed for the defendant. A rule 
nin to s^t that verdict aside was argued last Teruv. 
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Two questioi.^ of some iinixirtanot: liiiv- ari/eii in this case ; 

Firsty It is contended that no title lias borMi jirovcl in the lessor of 
the plaintiff, bt-o:u;se no title or possession was proved in the party who 
originally conveyed the premises to those nnd(»r whom the plaintiffs 
claim. If this be so, of course the verdict must stand, and it will be un- 
necessary to consider the def<Miee. 

It ai)pears by the report, that the first i)iece of evidence produced by 
the plaintiff, was a deed of tlie premises from William and Sarah Ijygan 
to S» B, Rohie and Foster Jlufrhinson, datetl the tenth day of June 1811. 
Then the copy of a deed which, und<M* the circumstances in proof, the 
Judge admitted at the trial, fi-om ^S*. B, Rohie and the heirs of Foster 
Hutchinson to William Dickson, dated the 21th day of May, I8if>. Next 
a mortgage from William Dickson to aS^. Cnnard, date<l the 1st day of 
January, 1827. Then a deed from W. Dickson to S. Cunard^ dated the 
Ist day of November, 18;)2 ; and a deed from Cimard to Burgess, dated 
the Gthday of July, 1852. 

There was no proof that either Logan or any of the persons to whom 
the mesne conveyances were made, had ever been in actual possession 
of these premises. 

The only evidence given by the plaintiff that had any bearing upon 
this point, wa3 that of Alex, Miller, who sai<l that he was a Crown Sur- 
veyor and was familiar with lands in Truro ; that he had known No. 19 
(the lot in question) as the William I^gan lot, reputed to have been 
dnvwn by him, and subsequently known as William Dicksoii*s lot. 

A motion for a nonsuit was made by the defendant's Counsel, upon 
the ground that the plaintiff had [)roved no title* ; but my brother Bliss, 
although he had doubts upon the subject, declined to nonsuit, and the 
question therefore remains for our consideration. 

I have already stated tliat it is a question of some importance, and I 
do not recollect tliat it has ever before been so directly presented to us. 

Where a party is in the actual possession of land he is deemed by the 
law to be the owner of it, until the contrary Ls shewn, or unless the cir- 
cumstances of the case warrant an o])posite inference, and a conveyance 
deduced from him, Ls sufficient both in England and in this couYitry ; 
but I scarcely think that such a title as the plaintiff has set up in this 
case would be sufficient to put the defendant upon his defence in Eng- 
land. I incline to think, how^ever, that it ought to be in this country. 
Livery of seisin has never prevailed on this side of the Atlantic ; actual 
seisin of wild lands has never been deemed necessary to entitle a party 
to convey them to another. 

The difference upon this point between the two countries, is well 
stated by Mr. Justice Story^ in giving the opinion of the Supreme Court 
in Green v. Lettery which is cited from 8 Cranch. in Angell on Limita- 
tions^ 419, 420. «*In the simplicity of ancient times (said he) there 
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was no means of ascertaining titles but by the visible seizen, and in- 
deed there was no other mode between subjects of passing title but 
iivery of the land itself by the symbolical delivery of turf and ttvig. The 
moment that a tenant was thus seized he had a perfect investiture, and 
if ousted could maintain his action in the realty, although he had not 
been long enough in possession even to touch the esplees. • The very 
object of the rule, therefore, was notoriety, to prevent frauds upon the 
lord, and upon other tenants. But in a mere uncultivated country, in 
wild and impenetrable woods, in the sullen and solitary haunts of beasts 
of prey, what notoriety could an entry, a gathering of a twig or an acorn, 
convey to civilised man at a distance of hundreds of miles. The reason 
of the rule could not apply to such a state of things, and cessante ratione^ 
eestai ipsa lex. We are entirely satisfied that a conveyance of wild or 
vacant land gives a constructive seizen thereof in deed, to the grantee, 
and attaches to him all the legal remedies incident to the estate". 

The operation of this different state of things in the two countries, 
has not been confined to the solitary haunts to which the learned Judge 
alludes. The deeds of conveyance which have been adopted here, have 
long been deemed to transfer the possession of the vendor to the vendee, 
although both may be at a distance from the land, at the time of the de- 
livery of the deed. 

As it is not necessary for the vendor to be in the actual possession of 
the land at the time of the transfer, does it follow when he is not, that 
he must either trace up the title to the Crown, or deduce it from some 
one who has been in the actual possession of the land ? for that, it ap- 
pears to me, is the question now presented to us. A large portion of 
land in this Province still remains uncultivated, of which no actual pos- 
session has ever been taken, and I think it would hamper the transfer 
of such property very inconveniently, if it were deemed necessary in all 
such cases to trace up a title from the Crown. 

It appears in this case that one WilUam Logan undertook to convey 
this lot, No. 19, to S. B. Rolne and Foster Hutchimon upwards of forty 
years ago, (June, 1811) ; that in 1816 they conveyed it to William 
Dickson ; that in 1827 Dickson mortgaged it to Ounard ; that in 1832 
Dickson gave Ounard an absolute deed of it ; and Ounard conveyed it to 
Burgess 6th July, 1852. 

I cannot bring myself to view all these conveyances as mere nulli- 
ties, or to look upon the whole as a fraud concocted in 1811, to enable 
an ejectment to be brought in 1852. I tliink that, on this side of the 
Atlantic, they may form a prima facie case, which calls upon the pos- 
sessor to shew that Logan had no right to convey this lot, or that he, 
the defendttCit, has subsequently obtained a right to it himself; at least 
I am not prepared to give a positive opinion to the contrary. This 

rentos b necessary, for me to consider the defence. 
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It appears that 24, 25, or 26 years before the trial in 18S2, one John 
Irvine entered upon this lot, No. 19, and cleared and cultivated a part 
of it ; and that on the 17th of September, 1829, John Irvine conveyed this 
lot, No. 19, to William Irvine, by a deed which was never r^stered 
until the 15th of June, 1852, the validity of which deed was questioned 
at the trial, ;ind lefl by the Judge to the Jury, who found in favor of it. 
There is some discrepancy as to the time when WiUiam Irvine entered 
into possession afler Johny. but I consider that to have been settled by 
the Jury. It is clear that either he or John held the possession,, such as 
it was, until the Ist of January, 1851^ when he, WiUicwh, conveyed the 
same lot, No. 19, to his son Robert Irvine, the defendant. 

Now, that there has been a possession of some part of this lot in the 
JBrvine^s for upwards of 20 years, is undeniable. It is equally clear tliat 
that possession was not permissive, and held in subordination to another, 
and therefore it was adverse. The only remaining questicm, then, isy 
whether it is confined to what was actually occupied and improved 20 
years ago, or does it extend to the whole lot. 

If the possession had continued in John Irvine as he held it, I should 
have no hesitation in deciding that it extended no further than his ac- 
tual occupation. A mere intruder gains no more under the statute than 
what he has actually occupied adversely for 20 years. This is the law 
both in this Province and the United States. But where a party enters 
under color of title, the law is different there, and I deem it to be so 
here also. 

The American doctrine, and the cases decided upon it on this point, 
are discussed in Angcll on Limitations, Ch. 31 ; and although tlie deci- 
sions in that country are not binding upon us,as those of Westminster Hall 
are, they arc very safe guides in the determination of cases which can 
now rarely arise in England, but are of frequent occurrence here. 

The rule has been stated by Mr. Justice Thompson in the circuit 
Courts of the United States to be unquestionable, '< that where one en- 
ters into land under a conveyance, his seizin is not bounded by his ac- 
tual possession, but is co-extensive with his tide, but where he enters 
without title, his seizin is confined to his possession". 

This n^e is thus laid down by Mr. Justice Story : << He took it to be 
a clear principle of law, that where a person enters into land under a 
claim of title thereto, by a recorded deed, his entry and possession are 
referred to such title, and he is deemed to have a seizin of the land co- 
extensive with the boundaries stated in his deed, where there is no open 
adverse possession of any part of the land, so described, in any other 
person". 

If the learned Judge meant to confine this opinion to cases (^record- 
ed deeds, I cannot concur with him. The deed was probably recorded 
in the case then under consideration, — ^and certainly the recording of it 
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gives additional publicity to it, — ^but tlie only consequences attached by 
law to the non-recording of a deed, are, that it becomes void as against 
subsequent purchasers. The non-recording of this deed for such a 
length of time, was one of the circumstances which the Jury might con- 
sider, when its validity was submitted to them, but as they have decided 
that question in favor of the deed, we can attach no other consequences 
to the non-recording of it than the law attaches. 

In ne other case can I find this doctrine so limited. In the same 
chapter of Angell, p. 429, it is said, ^ an entry into possession of a tract 
of land, under a deed containing specific metes and bounds, gives a con- 
structive possession of tl» whole tract, if not in any adverse possession, 
although there may be no fence or inclosure round about the ambit of the 
tract ; and an actual residence only on a part of it". And again, " there 
need not be a fence, building, or other improvements made. It suffices 
that visible and notorious acts of ownership are exercised over the pre- 
mises, after an entry, under claim and color of title". Again, sec. 35, p. 
435, "as to what constitutes color of title it seems to be very well 
agreed, that if the title under which the party relying on possession 
cbums, and originally entered, be ever so defective, the possession is 
notwithstanding adverse". 

Now here is a case in which an adverse possession of a part was taken 
by John Irvine 24, 25, or 26 years ago, a conveyance of the whole made 
by him to his brother William Irvine, nearly 23 years before action 
brought, and a continued possession of a part, during the whole period, 
by the Irvinet. 

If parties resident in the Province will lie by, and carelessly permit 
their property to be thus adversely possessed by others, they are the 
very people against whom the statute was intended to operate. The 
law contemplates that owners even of wild or vacant lands should make 
some enquiry after their property. Angell, from whom I have already 
quoted so copiously, says, sec. 4, p. 400, '^ As an adverse possession for 
the time limited by the statute infers a right, a purchaser of Real Estate 
must not trust merely to the papers and records,' but must enquire of 
the person in possession whether he claims to be the owner of the pre- 
mises". 

No su<A enquiry was ever made, the possession of the Irvine^s con- 
tinued uninterrupted for upwards of 20 years, and the legal owners must 
suffer the consequences of their own negligence. Nor can Mr. BurgesSy 
who first appears as a speculator in this case, in the year 1852, be al- 
lowed at this distant day, to turn the defendant out of the possession of 
the mills and other improvements which may have been erected and made 
within 20 years upon this lot, which the Jury have found was conveyed 
to the defendant's fieither by deed in 1829. 

As to the declarations of William Irvine^ made 23 7^90:% X^tot^ S^^ 
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trial, relative to Dickson having a claim, they did not manifest any in- 
tention to relinquish his own claim upon the land. They may have 
been made before the deed from his brother to him, and cannot, at thL» 
distant day, affect the character of his possession as adverse. 
• For these reasons, I think this rule to set aside the verdict for the 
defendant should be discharged. 

Bliss, J. The first question which arises in tins case is, whether the 
lessors of the plaintiff made out a sufficient title to enable them to re- 
cover. They hold under a regular chain of a legal title by conveyance 
from 1811 to 1852. But neither Logan himself, from whom it com- 
mences, nor any of the subsequent parties who claim through him, were 
shewn to have had any possession of the land, and the only semb^nce 
of any evidence of a right or claim to the property in Logan, except the. 
deed itself made by him, was what was stated by Miller^ a surveyor, that 
the lot of land in question was known as Logan^s lot, and was reputed 
to have been drawn by him. Tliis is mere hearsay evidence, and the 
conveyance by Logan, though an assertion of a right, is not necessarily, 
to say the least of it, evidence that he liad a right to convey. Where a 
party claiming land in ejectment does not derive his title from the Crowi^, 
he is bound, I tliink, to start from some one in possession of the land ; 
possession being in such case prima facie evidence of a title. 8 C. and 
P. 53 G. A mere deed from a person who was never in possession, or 
what is the same thing, who has not been she>yn to have ever been ix\ 
possession, and who derived no title from the Crown or from one whQ 
lias been in possession, I think passes nothing. And this doctrine I 
fmd to be held in the United States Courts, In !fabb y. j^ird, 3 Call'fi(. 
Rep. 480, cited in Tillinghast's Adams 275, note, it is said, "- a deed of 
bargain and sale by a bargainor, not having actual possession of the 
land, nor that statutory possession, which he might acquire as bargainee 
from some other person having actual possession, conveys na title under 
which his bargainee can recover in ejectment". But if we should even 
give some effect to the evidence of Miller, as to the lot being called and 
roputed to be Logan's, and couple this with the conveyance of it by 
Logan, tlie utmost that can be said of it is, that it may be taken as pre-, 
pumptive evidence of title in Logan, not as prima facie evidence, which, 
unless rebutted, must stand good, but as evidence onl^, from which a 
Jury not must, but mag, if they see fit, presume a good title in Logan^ 
and in those who through him now claim the land. But this was lefl 
to the Jury, and they hav^ not drawn that inference in fiivor of the les- 
sors. Then did the evidence adduced on the part of the defendant with 
reference to this point so strengthen the plaintiff's case, that it was in-, 
cumbent on the Jury to find differently ? It waa put tp them very fa»n 
Torably for the plaintiff, but without effect. 
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John Irvine first entered on the lot, and began to clear. From Iiim 
the possession passed to William Irvine, to whom a deed from John waa 
made in September, 1829> The genuineness of this deed was the sub- 
ject of much dispute, but the Jury have expressly upheld it. One of 
the defendant's witnesses, Soley^ says that William Irvine told him he 
wished to buy the lot in question, and that he would endeavor to find 
out who was the owner ; and two or three years afterwards he told him 
that Dickson claimed it, and he thought he would buy it from him. This 
was twenty thi*ee years ago ; that is about 1829. Now the statement 
of Dickson claiming the land, is xu)t an admission that it was his land. 
There is no right admitted. It does not carry the case further than it 
stood before. The deed to Dickson shews, undoubtedly, that he claim- 
ed it, but the question is, whether such a claim, without possession or 
without deriving that claim from any one who had possession, is sufficient 
of itself so that a Jury mtist find the title of such claimant. It would 
seem, too, that at this time William Irvine could not have been in pos- 
session of the land, for in September of the year 1829 he took a deed of 
this l^d from John Irvine, who therein states that he had purchased 
the land from Dickson ; and this might have been after the statement 
made by William Irvine that Dickson claimed the land. But the plain- 
tiff, to shew, J suppose, that no title passed from Dickson to John Irvine^ 
und that, therefore, under his admission, the title wais and still must be 
in Dickson, proved by Barber, a witness whom he called for the purpose, 
that ^^ John Irvine told him 16 years ago, that he had bought the land 
from DicksonyfoT a doubloon, and that he never got his deed nor got 
back his money'\ Here, then, is a possession in John Irvine, and others 
who derive possession and title under John Irvine, for upwards of 20 
years, commenced under a purchase, with the consideration paid, aa 
the plaintiff himself has shewn, from Dickson, but without any oonvey- 
^ce from him* What is the effect of this ? 

When ^ person enters into possession under an agreement with 
another to purchase the land, and that agreement is not carried out, his 
possession is that of a tenant at will to the owner, which may be put an 
end to at any time^ and the possession recovered- The character of the 
possession must depend upon the circumstances under which it is held. 
When the purchase money is not paid, the right to the land still remains 
in the vendor, and the vendee enters under a recognition of this conr 
tinning right. He cannot, therefore, hold adversely to, but under, the 
right owner* But where the bargain is completed, the land paid for^ 
and the possession taken, although the title be wanting, there is no re- 
cognition of a subsisting right in the vendor. The vendee, it is true, 
derives his possession from him, as a purchaser under a good ccmveyanoe 
waj be said to do, but he holds, not subject to him, but absolutely for 
llimself. His possession does not impliedly admit any t\^V \tvV)[v^ n^h- 
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dor, but denies it. He now claims the land as his own ; and that pos- 
session is adverse to the vendor. The latter, however, never having 
parted with the legal title, may avail himself of that to turn the other 
out of possession, whenever he chooses to exercise his legal right. But 
if he does not, the adverse possession of the vendee will, after a 20 
years' continuance, ripen into a title, which, under the statute, the own- 
er cannot disturb. The case of Den. e. d. Mtlhum v. Edgar^ 2 Bing. 
N. C. 498, appears to me to draw the distinction, and to warrant the 
view which I have taken. There a person of the name of Gegg^ under 
whom the defendant claimed, was let in under a contract for purchase, 
part of the money being paid, and interest of the remainder continuing 
to be paid, until within 8 or 10 years of bringing the action ; and though 
he remained in possession for 22 years, it was decided that this was not 
an adverse holding. " If", says Lord Chief Justice Tindcd, " Gegg had 
been let in simply as a purchaser j he might seem to have an interest 
distinct from the vendor ; but it appeared that a large proportion of the 
purchase money was not paid at the time, and it was left to the Jury to 
find whether the purchase had been completed or not. He again re- 
marks, ^ that the continued payment of interest imports that he remained 
there only with the owner's permission". The doctrine on this subject 
has been laid down very distinctly in the Courts of the United States, 
where, as in our own Province, a loose habit of neglecting sometimes to 
take conveyance of laud, has given rise more frequently to cases h'ke 
the present. 

In Angell on Limitations, 435, it is said, ^' that a vendee in fee de- 
rives his title from the vendor, but his title, though derivative, is ad- 
rerse to that of the vendor. He enters and holds for himself, and not 
for the vendor". And again, p. 435, 6, ^< it has been held that if the 
grantee enter under a deed not executed in conformity to law, and be- 
lieving his title to be good, the possession of such grantee cannot in 
strictness be said to be held in subordination to the title of the legal 
owner. The grantor may claim and may assert his title, because he 
has not conveyed his estate according to law, and thus regain possession; 
bat until he does this by entry, or by action, or by making a lease to a 
third person, the possession is adverse, and accordingly, at the end of 
the period, the statute of limitation takes away the right of entry and of 
action". 

So in page 437, he cites from the opinion of G%hs(m^ C. J, ^ If, on the 
agreement for the sale of land, the consideration is paid, the owner con- 
sents that the buyer may enter and hold the land as his own ; and the 
entry and possession of the buyer cannot be deemed subordinate to the 
title of the seller, but as adverse, and a disseizin. But where there is 
BO consideration paid, then there is a tenancy at will. The fair infer- 
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ence is that he holds under the owner till the stipulated payment ig 
made". This appears to me a just and correct view of the subject. 

If, then, the lessor of the plaintiff had made out a good legal title to 
the lot in question, it has been defeated by an adverse possession of up- 
wards of 20 years, and the verdict found for the defendant cannot be 
disturbed. 

DoDD, J. The principal question submitted to the Court in this 
case, at the argument for a new tnal in Michaelmas Term last, was, 
whether a title derived from consecutive conveyances for a long series 
of years, without shewing an actual possession, or title derived from the 
Crown, is sufficient to maintain an action of ejectment. The question 
is not whether a party having a legal title, and being out of possession, 
can convey, but whether, when a party claims title under another, and 
that other does not shew title, and has never been in possession, and the 
party to whom the conveyance is made has never entered up(»i the land 
or taken possession in any manner whatever ; can he, under those cir- 
cumstances, maintain ejectment. In a country like England, where 
lands are of great value, and where they are seldom or never allowed 
to remain unoccupied, or without some distinguishing mark to shew that 
there is a claimant for them, it is extremely difficult to find cases and 
decisions in the books of reports applicable to the case imder considera- 
tion, We may therefore be excused if we turn to the decisions of the 
Courts of law of the United States to assist in bringing us to a correct 
decision. It was contended for at the argument, that the deed from Xo- 
gan to Rohie passed the fee simple, and that the statute of uses annexed 
the possession. But I do not understand how the deed from Logan 
could pass to Rohie that which Logan himself did not possess, nor bow 
his assuming to have title by the mere execution of a deed in fee would 
annex the possession under the statute. The statute can only apply to 
a party conveying lands by deed in fee, who has the legal title ; and not 
to a person neither shewing the legal title in himself, nor having had the 
possession of the lands. Had Logan been in possession, that would 
have been evidence for the Jury, from which they might have inferred 
that he was seized in fee, and in such a case those claiming under him 
could have maintained the present action. In Sh%rder^$ Lessee v. Near- 
goHj 1 Dallas R. 68, McKeariy C. J. ruled ^^ that in ejectment the les- 
sor of the plaintiff shall not be obliged to shew his title further back 
than from the person last seised, first shewing the estate to be out of the 
commonwealth" ; neither do I think in the present case it was necessary 
for the lessor to go further back than Logauj but yet he was bound to 
shew that Logan was seised, or some one of the intermediate persons 
^lAimmg under Logan^ and from whom the lessor himself claims title. 
In TiM ▼. Baird, 8 Call's. Bep. 480, it was held lhaLl«i^<^^ol>avc^B»^ 
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and sale, by a bargainor not having actual possession of the land, con- 
veys no title under which his bargainee can recover in ejectment ; and 
in Plumer et al. v. Lane, 4, Harris and Henry's Reports, 72, it was 
held, that in ejectment, the plaintiff in deducing his title must shew a 
grant of the land, and a regular title from the grantee, or seizin of the 
land for which the ejectment was brought. In Doe on the demise of 
Graham v. Penfoldy 8 Car. and Payne, 536, on the part of the lessor of 
the plaintiff as to the freehold title, a series of deeds was put in evi- 
dence, commencing with a conveyance by a person named Stroud^ dated 
in the year 1807. The only evidence to shew the seisin of Stroud was 
that in the years 1806-7 he was in the possession of the whole of the 
property. Carrtngton, for the defendants, submitted that this was suf- 
ficient evidence of the seisin in fee of Stroud, who, by the deed put in, 
assumed to convey an estate in fee. Ludlow, Serg't, " He was in pos- 
session". Carrington, " So were all the occupiers who had possession 
before and after him, and they might every one of them have been set 
up as having seisin in fee". Patterson, Justice, " If he was in actual 
possession this is evidence that he was seisen in fee, unless there be 
something to shew he had a less estate. I think that if nothing further 
be shewn, it is at least some evidence of a seisin in fee". Verdict for 
plaintiff. I think this case is sufficiently expressive of the opinion of 
Mr. Justice Patterson as to the necessity of possession in a party who 
undertakes to convey the fee, when he does not trace his title down from 
some person who has actually had the fee. If it had not been proved 
that Stroud was in possession in the years 1806 and 7, it is clear there 
would have been no evidence whatever of his being seized, and with the 
fact of possession, still the learned Judge who tried the cause considered 
it very slight evidence of his being seised in fee ; for his language is, 
" it is at least some evidence" of a seizen in fee. 

In Doe on the demise of Wilhins v. the Marquis of Cleavelandj 9 B. 
and C. 864, the case is much stronger to shew the necessity of a seizen. 
In this case, it was proved that the land upon which the cottage stood, 
and for which the action was brought, was originally part of the waste 
of the manor of Wrington, That it had been enclosed, and was for 40 
years in the possession of one Charles Lovell, who exercised acts of 
ownership over it. He continued in possession until 1812, having, in 
January in the previous year, by indenture for the consideration of ^rt 
pounds five shillings, conveyed the premises to John WilMns in fee 
simple. Under this indenture, John WiUcins took possession and built 
a cottage upon the ground, which in 1814 he let to one Dyers, at six 
guineas per annum, and received the rent from him till his ( Wilkins's) 
death in 1818. His widow continued to receive the rent till 1820, when 
onePar<%, one of the defendants, became her tenant^ and she con- 
tinued to receite tbe rent fxtmi that time until sabsequent to the grant* 
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ing of the lease in September, 1825, by the other defendant, the MarqiUs 
of Cieaveland, for her life, which she accepted, and delivered up the 
feofiinent to his steward. Tlie lessor of the plaintiff was the heir at law 
of John WiOnns, and no other direct proof of livery of seizen was pro- 
duced than a memorandum endorsed on the feoffment It was contend- 
ed by defendant's counsel that the plaintiff had not nuide out any title 
in his ancestor, because he had not proved any livery of seizen. On the 
other side, it was contended that the fact of possession having followed 
the deed firom January 1812 to 1820, was presumptive evidence of 
livery of seizen having been made. The learned Judge who tried the 
cause said that he would leave it to the Jury to presume the fact. The 
Jury found for the plaintiff, and a rule nisi for entering a nonsuit was 
obtained, and after the argument, the Court decided that the possession 
of land for any period less than twenty years, by a feoffee, is not pre- 
sumptive evidence of livery of seizen. li^ therefore, in that case, the 
Court decided that even with possession the feofiment was not presump- 
tive evidence of title, how can we undertake to say there is presumptive 
evidence of title in either of the lessors of the plaintiff in this case, when 
neither of them nor those under whom they claim title were ever in 
possesion. 

I am, therefore, of opinion, that as possession was not proved to have 
been in either of these parties, in order to entitle him to recover in the 
action, the plaintiff was bound to have gone back to a grant from the 
Crown, if ever one passed, and to have traced the title downwards to the 
lessors, and not having done so, that the verdict must remain with the de- 
fendant, and the rule for a new trial be discharged with costs. 

DesBabbes, J. concurs. 

Rule discharged. 
Counsel for plaintiff, J. McCully. 
Counsel for defendant, Jounstok, Q. C. 



DONALD McDonald v. Roderick mcdonald. 

April 6. 

In order to recover back money pud by pUdntiff, under fui agreement for sale of 
lands to him, on the ground of fiUInre of oonsideration, plaintiff must gire eridcnco 
of the terms of the agreement, to entitle him to recover. 

AsBumpstt for money had and reeeived, tried at Sydney before Dodd, 
J. k October Term last Verdict for plaintiff for £44 %&. Od. 

It appeand by parol testimony on the part of the pUuntiff, that the 
defendant had sold to the father of plaintiff 200 acres oCland,%BcA\oV)cL^ 
pbunliff 100 aera^ at 6l Gtorge's Shrer, in ihe Coimty ot C«.^^TtlcrDi. 
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The father held a bond for a deed, but no written contract was proved 
between the plaintiff and defendant ; nor did it appear that any such 
had been entered into. The plaintiff proved the payment of £44 6s. Od., 
which he contended was paid on account of his lot of 100 acres ; that 
the defendant had said he '^ could not give plaintiff a deed, because he 
had not got one himself", and that the defendant had put another per- 
son in possession of the land. Upon these grounds the action Yin& 
brought to recover back the purchase money. The plaintiff produced 
at the trial, and proved the defendant's receipt for the £44 6s. Od. paid 
to him, but did not give it in evidence. The plaintiff also proved a ten- 
der of the balance of the purchase money, and a denmnd of a deed. The 
defendant contended that the money was paid not on account of the 100 
acres alleged to have been purchased by plaintiff, but on account of the 
200 acres purchased and held by plaintiff's father; and the learned 
Judge being of this opinion, and also that the plaintiff had misconceived 
his action, granted a rule nisi afler the trial to set aside the verdict, 
which was argued last Michaelmas Term. 

W. Johnstotiy in support of rule, argued that no evidence had been 
given of any agreement which had been violated by plaintiff. It was 
incumbent on plaintiff to produce the written agreement, for it must be 
presumed that there was a valid agreement, unless the contrary were 
proved. 4 C. and P^ 273. It was in proof that there was an agree- 
ment, and until that agreement were proved, there was no evidence that 
it had been violated| for it did not appear, but that under that agree- 
ment the defendant was not entitled to a deed, There was also proof 
that a receipt had been given, and the money could not be recovered 
back without that receipt being proved. Cites S Esp. 213 ; 3 B. and 
Aid. 588 ; 12 East 239 ; 9 Eng. Law and Eq. Rep. 342. 

James shewed cause on three grounds, 

1st. The money was upon an agreement void by statute of frauds. 
There are many cases in which such actions have been sustained, and 
in no case was the plaintiff required to prove that there was no contract 
in writing. Proof of a parol contract such as appeared in this case has 
always been held sufficient. If plaintiff were required to prove a nega- 
tive, viz : that no written agreement was made, it would be impossible 
for him ever to recover in an action of this kind. 

2nd. The agreement was void when it was made, for want of consi- 
deration ; it being in evidence that defendant admitted he had no title. 
His selling the hmd to plaintiff was evidently a fraud, and theref<»^ the 
plaintiff was entitled to recover, because it was against cooscience for 
the defendant to take or retain the money. 

3rd. The agreement bad been violated first by his refusing to accept 
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the balance of the price of the land when- tendered, and give the plain- 
tiff a deed, and secondly, by his having put another party in possession. 
He contended that the receipt need not be given in evidence, and the 
proof was sufficiently strong to justify the Jury in finding for plainti£^ 
and cited 4 Bing. 459 ; 1 B. and P* 306; 2 Smith L. C. 18, 24 : 1 Esp. 
190; 6 T. R. 606; 2 Esp. 523 ; 5 N. and M. 669 ; also, Melvin y. 
Taylor, 3 Bing. N. C. 109. 

Johnston, Q. C, and W. Johnston, contra, urged that the evidence 
strongly preponderated in favor of defendant, and that it appeared 
clearly from the circumstances, when carefully examined, that the plain- 
tiff must have paid the money on account of his father's land. If the 
fact of payment had been the only question in dispute, the parol evi- 
dence on the minutes would be sufficient, but in this action the burthen 
of proof was upon the plaintiff. He was bound to shew all the circum- 
stances as far as he was able, and his having withheld the receipt when 
it was already proved, rendered it apparent that its contents would have 
operated agfdnst his case. 

The Court now delivered judgment 

Halliburton, C. J. A great degree of uncertainty pervades this 
case. The evidence on both sides is direct and strong ; but there is 
one point that has materially influenced my judgment upon it ; the re- 
ceipt from the defendant was produced at the trial by the plaintiff, and 
proved by one of his witnesses. It is true the witness who proved it 
could not read or write, but he knew it by marks whicfh he recognized. 
This receipt ought to have been read in evidence, and if it had been, it 
would probably have cleared up the difficulty in the case. As the plain- 
tiff might have thus removed this difficulty, and has not done so, and as 
there are several other difficulties in his case which throw suspicion 
upon it, I think the verdict ought to be set aside. 

Bliss, J. I am entirely dissatisfied with the verdict, and am of opi- 
nion that the evidence strongly preponderates in favor of the defendant- 

DoDD, J. This case came before the Court upon a rule granted at 
Sydney in October Term 1852, where it was tried, and a verdict found 
for the plaintiff. The action was in assumpsit on the common counts 
and the plaintiff sought to recover back a sum of money which had been 
paid to the defendant towards the purchase of 100 acres of land ; but the 
terms and conditions upon which the land was sold, or whether the 
agreement respecting the sale was in writing, was not proved at the 
triaL In order to recover under the count for money had and received, 
it was neoessary for the plaintiff to shew that he had ei(\uitf %xA t^w- 
adence on liif jjdev ood lie wa« therefore bound tAdisdo^^S^^^^-^^ 
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cumstances of his case, so as to bring himself within this rule. The 
plaintiff proved that he had purchased from the defendant 100 acres of 
land, and had paid him aboat £44 on aocoont of the porchase money. 
That he suhseqnentlj demanded a deed and offered to pay the defend- 
ant the balance of the purchase mone j) which was not taken ; the de- 
fendant saying he had not a deed for himself. The plaintiff was never 
in possession of the land, and the defendant sold it a second time to a 
person of the name of NichoUan. Although this statement is contra- 
dictory by the defendant's witnesses, our first enquiry necessarily is, has 
the plaintiff gone far enough to recover in this form of action ? I think 
he has not, and that he was bound to shew the conditions of sale, and 
whether the agreement was in writing or otherwise. Khe is not bound 
to open the whole transaction connected with the money passing into the 
defendant's hands, then he is to recover upon inferences to be drawn 
agiunst the defendant, and for which there is not any evidence what- 
ever. 

The pliuntiff, having parted with his money to the defendant, and 
OS he himself says for the purchase of 100 acres of land, the legal pre- 
sumption is, that the sale was not a void sale, but a legal one, and 
therefore, before he can recover the money back again, he must shew a 
failure or non-performance of the agreement on the part of the defend- 
ants It is true that if the agreement was not in writing it was a void 
sale under the statute of frauds ; but this I think is not matter of infer- 
ence, but should have been proved on the trial by tJie plaintiff. The 
whole case of the plaintiff may be perfectly true, and yet the defendant 
justified in refusing a deed when demanded and selling the land to ano- 
ther person. This may be quite consistent with the original agreement 
between plaintiff and defendant, and yet the plaintiff not entitled to re- 
cover in this action. Let us suppose that plaintiff by the agreement was 
l><)und to pay the balance of his purchase money before the time he of- 
fered to pay it, and failing to do so, he forfeited his first pa^-ment, and 
hud no further claim upon the land ; or that the defendant had, a year 
or two beyond the time when the deed was demanded, to furnish the 
plaintiff with a title. Neither of those circumstances are impossible, 
and therefore they shew the necessity of the agreement, whatever it 
was, being proved at the trial. The general rule is, that where the con- 
tract is legal, the plaintiff cannot recover on the common counts in an 
action of indelitatus atsumpsii, AVhile the contract remains open, and 
not rescinded by the defendant, the only remedy is on the special agree- 
ment. The question, then, in this case is, who is to prove the contract, 
the plaintiff or defendant ? I think the plaintiff, and that he should not 
have stopped short by merely proving that the money was paid for the 
purchase of the land, but should have proved the whole contract, so as to 
^ve the Court lan opportunity of judging whether he was entitled to re« 



EASTER TERM, 1853. 45 

cover it back in an open action of assumpsit. Greenleaf in his second 
volume on evidence, sec. 124, in speaking of the action for money re- 
ceived, says it may be supported to recover a deposit on the purchase 
of an estate by the plaintiff, to which the defendant cannot make the 
title agreed for; and he refers to 8 T. R. 732, and 3 B. and P. 181. 
In a note which follows, he says " the plaintiff in such case must shew 
that he has tendered the purchase money and demanded a title''* Of 
course he must mean according to the original contract, although he 
does not say so, and this is the principle I am contending for, that the 
plaintiff having paid money to the defendant for the purchase of a lot of 
land, is bound to shew that the defendant in equity and good conscience 
ought to pay it over to him again, before he can support the present 
action. 

If I am correct in my view of the case it should not have gone to the 
Jury, but the plaintiff should have become nonsuit. I am therefore now 
of opinion that the rule for a new trial must be made absolute. There 
were other grounds taken at the argument in favor of a new trial, par- 
ticularly that the verdict was against the evidence, but it becomes unne- 
cessary for me to give my opinion upon them, as I think the plaintiff 
has fiuled to shew, for the reasons already stated, that he is entitled to 
recover in this action. 

DesBabres, J. The plaintiff^s testimony is extremely loose, and the 
non-production of the receipt is a very suspicious circumstance. It ap- 
pears to me from the evidence, that the money was paid, not on account 
of the plaintiff, but on account of the 200 acres purchased by his fisUher. 

Rule absolute. 



HOLLAND V. BOVYER. 

April 5. 

A second original capais may issne upon the same affidavit 

Where the origioal and alias writs are not sufficiently connected, the Conrt will 
reject the alias clause as surplusage, and sustain the writ as a second original 

Quere. Whether the rule is imperatiTe, that a term most not intervene hetweea an 
original writ and an aUas, 

This case was argued in Michaelmas Term last, and the judgment 
of the Court was now delivered by 

Bliss, J. This came before the Court upon a rule nUi to set aside 
the proceedings. 

llie plaintiff issued a writ of eaptoi returnable in Easter Term 1852, 
whidi was not executed. He issued anotheT writ, tested Vcl T^^oclV^ 
Term, (SOtb Jaljr) and retnimhle in MicliaelniM TonatcMLwisa^. TVsa 
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praecipe for this last filed in the office was for an alias writ, and the writ 
was endorsed as an alias writ ; but there was nothing in the body of the 
writ itself to denote it as such, the alicu words not being introduced in it. 

The rule niei to set aside the proceedings was on the ground that a 
Term had intervened between the return of the original capias and the 
issuing of the alias. 

I am not myself quite clear that the rule is so imperative that a Term 
must not intervene between the original and an aUcu writ. Tidd does 
indeed state that in all continued writs the alicu must be tested the day 
the former was returnable, for which T(mchin*s case, 2 Salk 699, is 
cited, which is a brief dictum to that effect. But on referring to Tut' 
chin's case in 1 Salk 51, which is the same case, it appears by no means 
to warrant this general rule. It was a motion on arrest of judgment on 
the ground that the venire was returned the 2drd Oct., and the distrin- 
gas was tested the 24th, and this was held to be a discontinuance. Now 
this, it must be observed, was matter which appeared on the roll itself, 
and like every other process which requires to be entered on the roll, it 
must be regularly continued ; though that, in general, is mere matter of 
form ; and unless it is done there is a break, a link wanting, which is a 
discontinuance. But where there is no such entry of process on the roll, 
there is no reason for the rule, and it may be doubted whether any such 
exists. Where a plaintilQf seeks, by the issuing of a writ, to bar the 
state of limitations, or where he intends to proceed to process of outlaw- 
ry against the defendant, it is necessary to connect the alicu and subse- 
quent writs with the original, and as these will appear on the roll they 
must be regularly continued ; and this is what is probably meant when 
it is said, that on continued writs the alicu must be tested on the day 
when the other is returned ; and except in these two cases where the 
reason is obvious, I do not know why the rule should prevail. And so it 
is now held under the new rules of Court of 3 Will. 4 ; see 3 Bing. N. C. 
85 ; 5 Bing. N. C. 279. And indeed the same view of the case may be 
gathered, I think, from Tidd himself, for he says, " where the plaintiff 
means to proceed to outlawry the capias should be tested on the quarto 
die post of the return of the originaL The alias on the quarto die post 
of the return of the capias ; and the pluries on the quarto die post of 
the return of the alias*\ But, he adds, it is not necessary in other cases 
that the alias or pluries should be tested on the quarto die post of the 
return of the preceding writ ; for as the mesne process never appears 
on the record, no error can be assigned thereon. However, notwith- 
standing my doubt, the Courts certainly appear to have acted on this 
rule, and whether well or ill founded, it may be now too late to ques- 
tion it. 

The plaintiff's counsel has, indeed, admitted this to be the rule, but 
he contenUb that this is pot to be looked upon as an oUom writ, but an 
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original one, that the writ itself is not an aliaSf and that neither the prae- 
cipe nor the endorsement can so be regarded, whilst, on the other hand, 
it is argued hj the counsel for the defendant that whether the writ itself 
is or is not in its language an altcu writ, it is so in fact, and that after 
one writ is and has been returned, if another is issued on the same affi- 
davit, it is an alias writ, and must be tested of the term of return of the 
original. If this be so, it will lead to an unnecessary expence in some 
cases, for either the plaintiff must take out one or more writs which he 
has no means of having executed, for the purpose merely of keeping alive 
the suit, and avoiding a discontinuance, or he must resort to another 
affidavit for the purpose of arresting the defendant, when the previous 
affidavit is still in force, and quite effective, for the purpose of issuing 
upon it an original writ. Suppose, after the lapse of an intervening 
term after the original writ has been returned, when no trace of the 
defendant can be found, that he should return to the Province, as was said 
to be the case here, why should not another original capias be issued on 
the same affidavit if an alias is now too late ? I can see no possible 
reason against it, and if the rule is so inflexible that no alias can, under 
such circumstances, be issued, I think the reason only the stronger for 
allowing the issue of another original, and I agree with the argument 
of the plaintiff's counsel, that neither the praecipe describing it as an - 
alias, nor the endorsement of the writ to that effect, can preclude our 
considering it as an original. The case of WiUet v. Archer^ 1 M. and B. 
317 is an authority in every respect. There the capias was returnable 
in Hilary Term, the alias in Baster, and SLpluries issued on ISth Aug. 
in Trinity vacation, so that a term intervened (as in this case) without 
any continuance or pluries being issued. A rule nisi was granted to 
set aside all proceedmgs, and to deliver up bail bond to be cancelled. 
Per curiam^ ^ A term intervened between the return of the alias and the 
issuing of the pluriesy without any contmuance being entered, and in 
that respect we think the plaintiff was irregular", (so that the doubt 
which I have thrown out was either not noticed or not thought of any 
weight). ^ The rule, however, prays too much, because it asks to set 
aside all the proceedings, all of which, with the exception of the />^nef, 
are regular. Or the pluries latitat may be as good as an origmal pro- 
cess rejecting the pluries clause as surplusage ; though the costs of the 
former writ might not be allowed in taxation, as the staleness of the affi- 
davit might be a ground for discharging the party from arrest. The 
rule, therefore, must be discharged, but without costs". 

This case shews us that a second original capias may be issued upon 
ike same affidavit. It shews more ; that though such seomd writ was 
in &ct an oZuu , which it could not regularly be, the alias part might he 
tiealed as snrphisagey and struck out, so as to make ii ^\ifi& \i mo^ x^ 
gulaily b^ an oripnal writ; and if sucli could be done aforlionri ^^ 
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endorsement which is no part of the writ maj be disregarded. No 

objection can, in this case, be made on the ground of the staleness of 

the affidavit, and the precedent of the above case may therefore, I think, 

be safely followed. The rule wiU, therefore, be discharged, but under 

this case without I think costs. 

Rule discharged. 

Counsel for plaintiff; Pbyor. 

Counsel for defendant, Lynch. 



LESSEE OF DUNCAN GILLIS v. JOHN CAMPBELL. 

April 11. 

The Court will not faTor objectionf , taken against a sale of real estate by an ad- 
ministrator for payment of debts, under an order of the Goyemor and Council, after 
the purchaser has been thirteen years in possession, and will in such case receive the 
recitals in the deed, as presnraptiye eyidence, that the sale was dnl^ adyertised. But 
where the administrators deed conyeyed more land than was described in the adyer- 
tisement, the yariance held fatal to defendant's title to the surplus. 

Proof of the minute in the books of the Council authorising a tale, is snflSdent eyi- 
dence of license to selL 

The Court will not, in the ai^ument of a motion to set aside a yerdict, entertain 
an obiection which was not taken at the trial, where the objection mighi haye been 
remedied, if taken at the trial 

The Court will permit the defendant to amend the description in the consent rule 
after yerdict against him, upon payment of costs of the former trial. 

This was an action of ejectment tried at Port Hood in June Term 
1852, brought by Donald GiUUj as one of the heirs at law of Duncan 
GiUiSf his &ther, to recover an undivided share of a lot of land at 
Jodique, in the county of Inverness. 

The defendant relied on a title under the administrator of Duncan 
CrilUSf and proved, by the book of the Registrar of Probate, for the 
county, administration to (me TumhiU ; the administrator's petition shew- 
ing insolvency o£ the estate ; the appointment of the commissioners by 
the Giovemor and Conndl to report ; an extract from the minutes of 
Q>nncil, authorising the administrator to sell ; and the deed from Turn- 
iufi to the defendant, dated Ist November 1839. The defendant also 
proved the notoriety of the sale by parties who were present and bid for 
the land, and gave in evidence, the << Royal Gazettes" of October 2nd, 
9th^ 16th, 28rd, and 30th, the sale having taken place on the 3l8t of 
that month. 

The plaintiff laoved Sot a nonsuit at the trial, on several objections 
to the defendant's title, whidi were overruled ; and the Jury found a 
verdict far the defendant* 

On the first day of thia present tensi Jahmtmf Q. C. oUuaed a rule 
nid to set aside this verdict. 



EASTER TERM, 1853. 4^ 

W. Johnston moved, on a subsequent day, for a rule absolute on the 
foUowing grounds ; 

1st. The certificate of the appointment of commissioners signed ^^ R« 
D. Gleorge", does not purport to be signed by him in his capacity of 
Provincial Secretary, or clerk in Council. 

2nd. No proof of the powers of Wm. JL Keating, who signs the cer- 
tificate of the extract from minutes of Council, nor of his being actually 
the clerk of the Council. 

3rd.\The minute in Council is not a license ; it merely says that the 
administrator shall have license to all real estate, and the copy of the 
extract cannot be read in evidence, without proof that the original can- 
not be obtained. 

Bliss, J. The minute speaks in the present tense, that the adminis- 
trators have license : the Governor and Council were a Court for this 
purpose, and the minutes of Council are the records of that Court. The 
Council gave the permission, and the record of their decision is sufficient 
evidence ; and an extract from their book of minutes, signed by the pro- 
per officer, must be sufficient It has never been the practice to issue a 
document called a license, or any other than an extract, as in this in- 
stance. 

W. Johnston^ 4th. There is no evidence of the administrator having 
filed security as provided by the act 

5th. The land was not advertised for 30 days, unless both the first 
and last days are counted. The statute requires the advertisement to 
be published in the ^ Gazette" for 30 days, and the license to sell says 
at least 80 days. 

6th. There was no proof of handbills having been pasted. 

7th. More land was sold and conveyed than was advertised. 

Toung, Q. C, and JameSf for defendant, shewed cause. This was a 
case where a party had purchased land at a fair sale, for the considera- 
tion of £92, which he had paid, and got a deed of the land, and had had 
13 year's possession. A party claiming one ninth only of the property, 
now seeks to turn him out of possession upon technicalities. 

The administration is proved by the books of the Court, and this is 
sufficient. It would be unreasonable to require a purchaser to produce 
and prove the letters of administratration, and it is not necessary. 

As to the filing security, the licence to sell is presumptive evidence of 
the regularity of the proceedings, as the bond must have been filed be- 
fore it could be obtained. 

CouBT. That was settled in Belcher's case. 

Yotm^, Q. C Keating was proved, at the trial, \ss Yi«v^ Xi^^u ^r>Cvr% 

1 
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as the deputy clerk of the Council at the time, and not only so, but wc 
have proved that the extract was compared with the original records, 
which puts an end to all doubt on thb point 

It is now objected for the first time, that the advertisement was not 
published 30 days. This was not taken at the trial, or perhaps it might 
have been remedied. The advertisement is dated on the 20th Septem- 
ber, in time for the " Gazette" of the 25th, but is possible that it may 
not have arrived in time to be published in that paper. K not, it is 
still in the power of the Court to hold the advertisement sufficient, for 
it was actually published for 30 days, and complies with the strict lan- 
guage of the act, which does not say that the 30 days are to be compu- 
ted in any particular manner. It is true there is no direct proof of 
handbills being put up, as required by the act, but the administrator's 
deed recites that the sale was duly advertised, and it is proved that it 
was notorious and well attended. If an heir bring an action when 
nearly 20 years have expired, is a bona fide purchaser, under an admin- 
istrator, to prove that every minute requisite of the act has been ful- 
filled ? The revised laws have recently made provision for this difficul- 
ty, by providing that an affidavit filed within a year shall be evidence. 
This was not the law previously, and there existed no means of perpe- 
tuating evidence of the kind now required. If such a rule is to prevail, 
it will shake titles from one end of the Province to the other. The ob- 
jection that Sir JR. D. Gtorge did not sign his name officially as Pro- 
vincial Secretary, was not taken at the trial, and therefore cannot pre- 
vail here. There are only two objections to be considered ; the length 
of time during which it was advertised, and the difference between the 
description in the advertisement, and that in the deed ; the former of 
these was not taken at the triaL 

Johnston, Q. C. The rule is uncertain upon that point 

Court. If the evidence could or might have been supplied at the 
trial, had the point been taken there, we ought not to entertain it here, 
as in the case of a party omitting to produce letters of administration. 

Young, Q. C. As to the objection that the description in the deed 
contains more than that in the advertisement, the plaintiff at the trial 
proved no title to this part of the premises. 

Court. Tou derive title from his ancestor, which is sufficient to 
preclude your objection. 

Young, Q. C. But this only comes out in the defence. 

Court. Then you should have objected at the trial by motion for 
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nonsuit, as perhaps plaintiff might have amended his proof. Your de- 
fence removes the objection. 

Toung, Q. C. The lots were evidently known as one. In fact there 
are not two lots, but one, and a piece of another, a broken piece which 
always went as a part of this lot The description in the advertisement 
is general, and is not inconsistent with that in the deed when taken in 
connection with the evidence. This is a case of extreme hardship. It 
was put to the Jury, and they have decided it, and their verdict ought 
not to be disturbed. If the Court should give a new trial, it ought to be 
upon terms which would protect the actual rights of the defendant, and 
without costs, as several new points have been taken. 

W. Johnston contra. The objection as to the 30 days must ultimately 
prove fatal. Cites 7 Eng. Law and Eq. Rep. 535 ; 2 Law 4 Eq. 447 ; 
8 Ad. and El. 875 ; 13 East. 21. 

Johnston^ Q. C. Although the point as to the time of advertising was 
not taken at the trial, I presume it can never be cured, and we can 
avail ourselves of it on a new trial, which we must have, on the objec- 
tion arising from the description. As for the other points, — 

Halliburton, C. J. These were all decided in the Sheet Harbor cases. 

Johnston^ Q. C. The defendant ought surely to have proved the 
handbills. This was presumed in the Sheet Harbor cases, because there 
had been a possession of 30 or 40 years under the deed. 

CouBT. Would it be reasonable to require a party to prove hand- 
bills after the lapse of 13 years ? He could not keep the handbills, and 
if he did they would not be evidence. 

Johnston, Q. C. All sales under powers must be construed strictly. 
Here the law not only required 30 days' advertisement, but the license 
from the Governor and Council says, ^* at least 30 days". They had 
power to withhold their permission, or if they granted it they could 
mould or modify it according to the circumstances. Having in this case 
limited the power by saying, " at least 30 days", that limitation ought to 
have been strictly followed by the administrator. 

The objection as to the description is obvious and insuperable. 

The Court now delivered judgment, that the rule for a new trial must 
be made absolute, solely on the ground that the description in the deed 
contained land not included in the advertisement, and expressing their 
regret that, through the carelessness of the administrator m i^x^^^xv^ 
the tAyert^ment, the defendant should have beeit su\>^ec;V^ \oV)6»«cA 
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iuconveniencc, but declined expressing an opinion as to tlie property 
having been advertised a sufficient length of time. 

Rule absolute, with costs. 
Note.— The defendant, in the ensuing Trinity Term, moved for a 
rule to amend the consent rule, by striking out the description of the 
rear lot, which had not been included in the advertisement, which was 
granted on payment of costs of the former triaL 
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Aprils. 

Rfgistnr of a deed is not eqaivalent to enrolment under the statute of nses, so as 
to transfer the possession. 

Where the pUintifT relied npon a docnmentarj title, and failed in tracing it to the 
Crown, and gave doubtfol evidence only as to the possession of one of the prior own- 
ers, held that this evidence ougUt to have been left to the Jury. 

This was an action of ejectment tried at Antigonishe before Doddy J. 
In November Term last 

It appeared by the evidence that JTugh McDonaldy the grandfather of 
the lessors, purchased the land in question from one John Solomon^ by 
deed dated 20th May 1809, which was registered on the 6th August 
1811. No evidence was given of possession of the land by Solomon, but 
it was proved that Hugh McDonald^ about the year 1810, employed 
parties to cut 200 tons of timber on the land. Hugh McDonald died in 
1814 or 1815 intestate, leaving three children, two of whom died intes- 
tate and without issue, and the third daughter, Catliertne, the wife of 
John Shey, being then an infant below 21 years of age, was married to 
him about 24 years ago, and died about 10 years ago, leaving her hus- 
band, John Shey, and also four children, — who were the lessors of the les- 
sors of plaintiff in tliis action, — her surviving. 

The defendant's counsel, at the trial, moved for a nonsuit on several 
grounds, among which were the foUowing ; 

That if any person were entitled to recover the lands from the de- 
f(»ndant upon this title, it must be John Shey, the father of the lessors, 
8VS tenant by the courtesy of England ; and also that no possession was 
proved in Hugh McDonald, or those claiming under him. 

The learned Judge having refused to direct a nonsuit, the defendant 
proved that John Shey was then living, and also a possession extending 
back to the year 1819. 

The learned Judge directed the Jury, that Hugh McDonald had 
died in possession of the property, the deed from Solomon to liim having 
passed the fee simple. That the registry of the deed had transferred 
the possession in the same manner as if an actual livery of seizeti had 
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taken place, and that the infancy and coverture of Catherine Shey, ex- 
tending to within 10 years, and the subsequent infancy of her children, 
the lessors of plaintifi*, prevented the defendant from having acquired 
title by the possession of 20 or 24 years which he had set up. The 
Jury found for the plaintiffs in accordance with the charge of his Lord- 
ship, who granted a rule nisi to the defendants to set aside the verdict. 

Thomson now moved to make the rule absolute on three grounds ; 

1. Solomon J from whom Hugh McDonald derived title, is not proved 
to have ever been in possession of the land ; and cites the case of Lessee 
of Cunard v. Irvine decided this Term. 

2. No sufficient possession in Hugh McDonald. 

Li England, a distinction was early taken between actual and con- 
structive possession. This distinction was partly destroyed by the star 
tute of uses, but under all conveyances at common law actual livery of 
seizen was necessary. The deed from Solomon to McDonald was not 
within the statute of uses which requires the deed of bargain and sale 
to be enroUed within six months, whereas this deed was not registered 
until more than two years had elapsed. Besides there is nothing in our 
registry act to render the recording of a deed equivalent to enrolment 
under the statute of uses. Bart. Real. Est. 43. In the United States, 
the distinction between actual and constructive possession is entirely 
abolished, and where there is a right of entry a mere deed will convey. 
Angell on Limitations, 8 Cranch. 229. If there was no actual posses- 
sion in Solomon, the d^ed from him conveyed nothing for he had nothing 
to convey. Hugh McDonald, then, can only claim as a prior possessor ; 
the documentary title being entirely struck out by this objection. 

3rd. The right of entry is not in the lessors, because their father, 
John Shey, who is still living, is entitled to the possession as tenant by 
the courtesy. It is not necessary that there should be an actual entry 
on every individual lot of land. When a party enters one lot it will 
suffice as an entry into all lands in the same county. 

The requisites of such tenancy appear by th^ evidence to have been 
fulfilled, as Catherine, the wife of John Shey, is proved to have been liv- 
ing in another farm, part of the lands of her father, Hugh McDonald, 
situate in the same county, the children being then under ten years of 
age, and living with their guardian by nurture. Cites Co. Litt 15 B., 
and 252 B. Brooks Ab. 274, sec 35 ; 3 Wils. 516 ; 9 Co. Rep. 106 
A ; Brooks seizen, sec. 50. 

Wi Johnston shews cause. The point as to Salomon^ s possession was 
not taken at the trial. The possession of McDonald by cutting timber 
on the land was clearly proved. This £Etct was not withdrawn fcoici\ScL<^ 
Jury, and they have passed upon it. McDwmM \sSA vxAsssi ^ ^<^»1 
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which is in evidence, and having had actual possession concurrently with 
that deed, his right was vested. Mere prior possession is held to be suf- 
ficient evidence as against a wrongdoer, and in this case the defendant 
is in the position of an intruder. There is no tenancy by the courtesy 
as there is no proof of entry by Shey, the father of the lessor. There 
must be an actual entry. He may have contemplated an entry on these 
lands, but he never perfected such entry. 

Halliburton, C. J. No possession in Solomon, who conveyed to 
McDonald, was proved, and one of the grounds of the motion for non- 
suit made at the trial was, that no possession was proved in McDonald 
the purcliaser. There was evidence of some acta of ownership exer- 
cised upon the land by McDonald after the purchase, which should 
have been left to the Jury ; that was not done, but it was put to them 
to find for the plaintiff upon the documentary title alone, which was in- 
fiuflicient, if there was no possession in the vendor prior to the sale, nor 
any in the purchaser subsequent to it. I therefore think the rule for a 
new trial must be made absolute. 

Bliss, J. If there is a misdirection on the point as to the validity 
of the deed, I do not see how a new trial can be avoided. 

DoDD, J. I have altered my view as to the effect of registry of the 
deed since the trial. I then thought that the deed passed title notwith- 
standing the want of possession in consequence of its having been re^s- 
tered. It was so held in New Bnmswick, but in that Province the sta- 
tute expressly provides that the registry of the deed shall be construed 
to convey the possession, while our statute contains no such provision. 
If the documentary title is insuflicient without possession, I think I 
ought to have left the question as to Mc Donald* s possession open to the 
Jury. 

DesBarres, J. concurred. 

Rule for new trial made absolute. 

Note. A question was subsequently raised in the next Trinity Term, 
whether the defendant were entitled to the costs of the rule to set aside 
the verdict, the Court having, as was alleged, given judgment on a point 
not taken at the trial, viz. : the want of possession in Solomon, from 
whom McDonald, and through him, the lessors of plaintiff derived title. 

The Court, after argument, considered that no sufficient possession 
had been proved in McDonald, Had such possession been proved, that 
alone would have been sufficient evidence of title to have entitled the 
lessors of plaiiitiffto recover, notwithstanding the want of possession in 
Solomon ; but as the evidence of possession in McDonald was too slight 
to raise » presumption of title, and as this objection was taken at the 
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trial, they decided that the defendant was entitled to hia costs of the ar- 
gument. 



JOHN PONCIA V. MICHAEL McDONNELL 

April 9. 

The Court will restore a judgment discharged without consideration upon false 
pretences of the defendant, upon an affidavit ; a balance being due. 

This was a motion to make absolute a rule nisi, obtained by Lynch 
on the first day of Term, to set aside a satisfaction piece irregularly 
entered, so as to give the plamtifif the benefit of his judgment against the 
defendant. 

The defendant, Michael McDonnell, caused judgment to be entered in 
the year 1849 in favor of the plaintiff for the sum of £600 currency 
and costs, which fact was communicated to the plaintiff. Subsequently, 
and without the knowledge or assent of the plaintiff, the defendant, by 
false representations, induced the attorney by whom the judgment was 
entered to file a satisfaction of the judgment, which was accordingly 
marked as satisfied by the Prothonotary. The plaintiff subsequently 
Implied to the attorney who had entered the satisfaction, for the amount 
of the judgment, and in order to protect himself and restore the plaintiff 
to his rights, the attorney applied upon affidavits to set aside the 
satisfaction as having been obtained from him under false pretences. 
From this application the plaintiff withheld his sanction, and it was, ac- 
cordingly, for want of the plaintiff's concurrence, refused by the Court 
The plaintiff brought his action against the attorney for entering satis- 
fjBu^tion, and recovered £50 damages, which were paid. Lynch now ap- 
plied for a rule absolute to restore the judgment, upon affidavits embo- 
dying the foregoing facts, and stated that the sum of £487 12s. remain- 
ed due on the judgment. 

Fairbanks, Q. C. now shewed cause on an affiidavit of the defendant, 
that an ofier had been made to the plaintiff's attorney to restore the 
judgment before the acticm for damages was brought, which application 
he refused, and that there was another judgment for a large amount, in 
fistvor of one Jeremiah McDonnell, against the defendant, which was prior 
to that of the present plaintiff, and which was also irregularly discharged, 
at the same time and in the same manner as the judgment in this cause. 

The learned counsel cont^ded, that the plaintiff having refused to 
have his judgment restored, and having made his election to proceed for 
damages against the attorney for a mere inadvertance, in releasmg the 
judgment without sufficient enquiiy, had affirmed the &a\\&{acA.\oxi oi VHx^ 
judgment and predaded bimself £com having it reaioti^d. Joi^ libaX Vk^ 
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restoring of the judgment would work an injury to Jeremiah McDonnell^ 
by giving priority to the present plaintiff. 

Lynch J contra. The satisfaction piece was a mere nullity, 5 Dowl. 
P. C. 188 ; but we brought an action, because by the act of the attorney 
we were prevented from obtaining an execution, when the defendant 
had property in his hands, and it would have been of use to us. The 
application to restore the judgment was not resisted by us, but was re- 
fused by the Court without opposition. 

Court. The defendant has no equities, and it ill becomes him to op- 
pose this motion. He is entitled to credit for the amount recovered in 
the suit, but no more. The Jury in that case considered that owing to 
defendant's (McDonneWs) inability to pay, the plaintiff had only sus- 
tained a moderate amount of damage, and therefore they gave him but 
£50 ; for which the defendant is entitled to credit, but for nothing more. 
If the plaintiff has not received all that is due to him, he is surely en- 
titled to have his judgment restored, in order that he may recover the 
balance. 

Rule absolute. 



BANK OF B. N. AMERICA v. ALEXANDER KEITH. 

April 9. 

The Court will ^nt a commission to examine a witness who was ont of the Pro- 
vince when the smt commenced, bnt returned after action commenced, and left again 
secretly withont the knowledge of the party requiring his testimony. 

Johnston^ Q. C. moves in this cause, which was an action of assump- 
sit on a promissory note, for a continuance, and also for a commission to 
take the evidence of John McDougaU, a witness who had left the Pro- 
vince before the action was brought. It appeared by the affidavit that 
McDougaU had returned to the City of Halifax clandestinely since the 
commencement of the suit, and had gone away again secretly without 
defendant being aware of his having been in the Province. The de- 
fendant's affidavit declared that he did not know where McDougaU was, 
nor that he had returned to the Province until after his departure. 
That the defence rested mainly upon the proof of handwriting, respect- 
ing which McDougaU only could speak with certainty. The Court 
granted a rule nUij which was afterwards made absolute without oppo- 
sition. 

Bule nisi. 
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O'BRIEN V. YOUNG. 

April 11. 

The Conrt will postpone an arj^ment after it has commenced where it appears to 
their satisfaction tnat injustice wUl otherwise be done, for want of evidence in the af- 
fldavifts, opon a material point 

This was a motion made by Young, Q. C. to sot aside an award in 
&ivor of the defendant, on the ground that the arbitrators had allowed 
various items of set off against his damand, on insufficient testimony. 

Johnston, Q. C, and W. Johnston contra. 

It did not appear from the affidavits to the satisfaction of the Court, 
whether one of the items objected to, which would be sufficient to turn 
the award in favor of the plaintiff, had been rightly charged against him, 

Court. We will permit the rule to stand over to allow the parties 
to come in with a fresh affidavit, rather than come to a decision with so 
importaat a fact in doubt Otherwise, the grossest injustice might b« 
done. 

Rule enlarged until next Term. 

Note. It was contended at the next Term, that this rule could only 
bave passed by consent ; but the Court said tlmt they had power to make 
fiuch an order if, in the exercise of their discretion, they considered it 
necessary to do so, in order to prevent injustice. 



KERR V. NELSON. 

April 18. 

Actions for money and land are so distinct in their nature, that they cannot be 
consolidated. 

Shannon for plaintiff moves to enter judgment on an award, niado 
under a submission containing a clause to make the award a rule of 
Court There had been two causes, one of ejectment, and the other of 
debt on bond, referred under the same bonds. The award had been 
made a rule of Court by motion on a former day, and the piqintiff now 
sought to enter judgment for plaintiff in the action of ejectment, 

Mc Cully shews cause in the first instance on two grounds ; 1st. The 
plaintiff is asking a double remedy ; 2nd. The award is inconclusive and 
objectionable. The second ground was not pressed* As to the first, 
MeOviOy argued that the object of the bond was to unite the two actions. 
The bond does not say that plaintiff may enter ^u^^emt m V^Wi V}cv^ 
suits, bal JD ** either*' of them, the words " or botVT \^av\T\« V.eTv ev^e^ 
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before executing the bond. If he is allowed to enter a judgment in this 
suit, he may come in and move to enter judgment in the other also. 

Court. The plaintiff must enter judgment in both suits in order to 
carry out the award. Actions for money and land cannot be consoli- 
dated, and no judgment can be entered here except it be in a cause 
which is in the Court. 

Mc Ctdly, Then I contend that plaintiff cannot enter any judgment 
at all on this award, as it appears to have been the intention to consoli- 
date the suits. 

Court. It is the same as if the two causes had been referred under 
two different bonds. If the plaintiff applies hereafter to enter judgment 
in the other cause, and you think he ought not to do so, you will have 
the right to oppose it. 

Rule absolute. 



PRIEST V. RUSSELL 

April 11. 
WitDess* fees cannot be taxed when the witnesses do not require them to be paid. 

Young J Q. C. moves to make absolute a rule nisi obtained in a form- 
er Term to compel the defendant to enter satisfaction of a judgment 
for certain costs, obtained by him against the plaintiff. 

It appeared by the affidavit that the defendant had taxed fees for the 
travel and attendance of witnesses who did not require fees to be paid to 
them, and who had certified the defendant's attorney to that effect. The 
balance of the judgment had been paid, but the defendant refused to en- 
ter satisfaction without payment of these fees. 

C* Twining attempts to shew cause upon affidavits to which Mr. 
Toung objects, on the ground that they have not been filed, in due time, 
in compliance with the terms of the rule. The affidavits had not been 
filed through inadvertence of the parties^ and they went to shew that the 
defendant had accounts against the witnesses whose fees were unpaid, 
and that he had credited them in account, with the amounts due to them 
for fees. 

Court. Such an affidavit should have been filed thirty days ago, in 
compliance with the rule niti. The witnesses say they want no fees. 
If they required them, they could be taxed, but not otherwise. It is no 
answer to say they are to be taxed, because the defendant has a shop 
account against the witness. You arc standing on a strict right, and 
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you must be bound by strict rights. As you have omitted to file your 
affidavits, they cannot be read. 

Rule absolute, with costs. 



McDOUGALL v. GELDERT. 

April 18. 

Where one of two plaintiffs is absent, and the other insolvent, defendant is entitled 
to sectuity for costs. 

RitchU moves for security for costs, one of the phuntiffs being absent 
from the Province, and the other insolvent The rule was formerly 
otherwise, but now the Court will give the benefit of security where one 
j>arty is absent, and the other is clearly insolvent, and has assigned his 
property. Cites Holford v. McNtght, 4 Dow. and Ry. 82 ; and Dayh 
V. Andenan, 2 Dowl. 596. 

Bliss, J. I think this was formerly settled in a case from Amherst 
Where the defendant has no mark for his costs, he ought to have secu- 
rity. 

Rule granted. 



UNIACKE V. GARDNER 

April 18. 

The Court will order a Jtu7 in a summary cause where there will be conflicting 
efidence. 

A summary cause which has been referred to a Jury cannot be contioucd by plain- 
tiff without special motion. 

SawerSy for defendant, moves for a Jury in a summary cause, on an 
affidavit of defendant that the consideration of the note on which action 
is brought is disputed, and that there will be conflicting evidence as to 
consideration. 

Lenoir objects, on the ground that the defendant does not swear that 
there was no consideration to the note. 

Court. He states that there will be conflicting evidence, and that is 
sufficient 

Mays. 

This being the last day of the sittings afler Term, Sawersy for defend- 
ant moves in the same cause to strike it off the docket, ^ ^AscolN^S \^ 
not gone to trikL 
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Young, Q. C then moved for a continuance, on an affidavit shewing 
that ai'ter receiving notice to prove consideration, previous to the Temi^ 
phtintifi* had searched for an important witness whom he could not find^ 
and was therefore unable to proceed to triaL 

Rule for continuance, plaintiff paying costa of the day* 



TOBIN et. al. v. CNElL 

April 18; 

Dedlflhitioii fbr several trespAsses, incladiUff the placing of hibbish on the soiL 
!^ea, right o( waj. Held, on demarrer, that me pleii shotdd have stated the parti- 
tnlar tretpasaes intended to be jnstified. 

T^is was a demurrer in ati action bf trespass for damages to li close 
of the plaintiff?^ being the nbrth passage to Marchington's Wharf, sq 
called, in the City of Halifax, by tearing up and subverting the soil, 
and placing earth) stones, and rubbish, packages of merchandize, carriagto, 
and other vehicles, heaps of ashes and filth, and other rubbish, upon 
said close ; and ccmtinuing the same hem the Ist diay of January 1849, 
until the commencement of the action in 1852. 

To the different counts of the declaration the defendant pleaded not 
guilty, and several other pleas. On some of these issues' in fact were 
raised, upon which the plainti^ obtained a Verdict in A previous term^ 
with contingent damages on the demurrer then pending^ The defend- 
ant, in his third plea, set up a right of way under a lost deed, which he 
pleaded genersllly to all the coimts in the declaration, alleging that 
they were for the some cause of action, under the rule in the Revised 
Laws, c. 134, sec. 135, and without specifying any particular trespasses 
to which the justification was confined. The right of way set up was to 
use the passage for passing of himself, his servants, horses and carriages 
at will, ^ and as oflen as he and they sliould have occasion to receive 
and unload fbr storage, goods, wares, and merchandize, and the sAlhe 
again thereon to deposit and place for short and reasonable spaced of 
time preparatory to their being moved and taken therefrom" ; and de- 
fendmit justified that he used the locus to " receive and unload for storage, 
gooils, wares, and merchandize, and the same thereon again did deposit 
and place for short and reasonable spaces of time, preparatory to their 
being removed and taken therefrom" ; and that the defendant, in fact^ 
only used the way for such short and reasonable periods, and only a little 
obstructed the close, doing no unnecessary danmge to the plaintiffs* 

The fourth plea justified for a mere right of passing and re-passing 
with horses, &c., and alleged that defendant only used the way fbr short 
and reasonable spaces of time, doing no unnecessary danu^. 

To these pleas the plaintiffs demurred, shewing for cause of demurrer* 
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that whereas the pleas profess to be an answer to the whole declaration^ 
they contained no justiiication for subverting the soil, depositing rubbishy 
or committing several other trespasses mentioned in the various counts 
of the declaration, and that did such right of way exist as pleaded, it 
could not justify such acts as were complained of in the declaration. 

Young, Q. C. in support of demurrer. Tliis declaration contains al* 
legations of several trespasses which, had they been omitted in the picas, 
might have been the subject of a replication for excess, but liaving been 
included in the declaration, their truth is admitted by the justification* 
The three counts of the declaration, to all of which the pleas profess to 
be an answer, state various obstructions to this passage being all not 
mere matters of aggravation, but substantial trespasses, and extending 
ever a considerable space of time. Among these acts is the placing of 
rubbish, dirt, and filth, on the soil, and keepmg it there three years* 
The pleas do not specify particular parts of these allegations to which 
the justification may be applicable. Had they done so, we might have 
admitted the justification and relied on the excess, as there is, in fact^ 
a private right of way in the defendant over this passage, but we are 
precluded from doing so under these pleas. 

It is said in 1 Saund. 28, note 1 and 2, that mere matter of aggrava^ 
tion need not be justified ; but that is in cases where the plea answers 
the whole gist of the action, and does not refer to such separate and sub* 
stantial trespasses as are here alleged, aU of which are admitted as well 
as the possession of plaintifis as owners of the solL Surely a plea of 
mere right of way will not cover the depositing of dirt or filth on the 
premises. Cites 3 T. R. 292 ; 3 Wilson, 20; 3 Ch. PL, 1109, 1115, 
1117, and note. 

Mc CnUy, in support of pleas, contended that where the whole grava- 
men of the action is answered in the plea, there is no necessity to spe- 
cify the particular trespass. The substance of the action is the break-" 
ing and entering the plaintiff's close. It is an offence against real e%* 
tate, and the additional trespasses complained of are mere matters of ag- 
gravation* It would be different, were there any allegations in the de- 
claration of trespasses to personal estatOb 

Bliss, J. Have yon justified the placing the dirt and rubbish on the 
premises? 

McOuOy. This dirt and rubbish was nothing more than straw in 
Which goods were packed. It was a part of our merchandize, which we 
most tfecessarily unpack and deposit there for short spaces of time. 

CouBT. Then yon should have distinguished the trespasses, justified 
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the placing straw and merchandize as you have mentioned, and pleaded 
not guilty to the residue. 

"Without hearing Ritchie for plaintiff in reply, the Court gave judg- 
ment for plaintiff on the demurrer. 



THE QUEEN v. JOHN KINSMAN. 

April 28. 

A British Court has no jarlsdiction to panish a foreipiner for an offence committed 
on the high seas, in a foreign ship) against a British sabject. 

Tins was one of several indictments found against seamen of the 
United States' merchant ship "Winchester", for misdemeanors com- 
mitted against the passengers in that vessel. The prisoner, Kinsmany 
was charged in the indictment with an indecent assault upon Ann 
OFlahertyy one of the female passengers. 

The general facte, as they were given in evidence during the inves- 
tigations which took place, were as follows : 

The ship " Winchester", built and owned at Boston, in the United 
States of America, and registered and sailed under the laws of that coun- 
try, sailed from Liverpool, England, bound for New York with a num- 
ber of male and female passengers, chiefly natives of Ireland, who were 
emigrating to the United States. Shortly after leaving the port of 
Liverpool, the master fell sick, and became unable to attend to his du- 
ties, and a state of considerable insubordination occurred, as was alleged, 
on board the ship, the sailors using violence towards the male passen- 
gers, and indecent conduct towards the females. During the voyage, 
the ship experienced a storm, and was dismasted. A part of the pas- 
sengers were taken off by the " Shannon'' subsequently to the accident, 
and the " Winchester", with the crew and remainder of the passengers, 
made her way under jury masts to the Harbor of Halifax, which port 
she entered solely as a port of refuge, and as soon as possible thereafter 
left the port in continuance of her voyage. Upon the arrival of the ship 
in Halifax, the individuals on board who were implicated, being several 
of the seamen, were arrested and detained for trial, for participation in 
the alleged irregularities which had occurred upon the vojuge. 

Several of the prisoners pleaded not guilty, were tried under the 
indictments and acquitted upon the evidence. During these trials, seve- 
ral questions were taken by the defendant's counsel upon the jurisdic- 
tion of the Court as affected by the national character of the ship, and 
of the seamen, some of whom were American citizens, others British 
subjects naturalised or domiciled in the United States of America. A 
question was abo raised as to the national character of the parties 
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against whom these offences were alleged to have been committed ; they 
being British subjects who had lefl their native country in a foreign 
vessel, with the intention of domiciling permanently in the foreign state, 
to which tliat vessel belonged. 

These several questions were discussed in argument during the trials, 
but it did not become necessary under the circumstances connected with 
the trials for the Court to come to a formal decision in any of the cases, 
except that of the present defendant, John Kinsman. 

The prisoner pleaded in abatement to the jurisdiction of the Court, in 
substance as follows : " That the ship " Winchester*' was not a British 
ship, nor the prisoner a British subject, nor resident nor commorant in 
any of the Queen's dominions, at the time of the commission of the of-< 
fence, or since ; that the ship was built and owned by citizens of the 
United States, and registered and navigated according to the laws of 
that country ; that the prisoner is a natural born citizen of the United 
States, and hath always before, and at, and since the time when the al- 
leged offences were committed, had his domicile, and been commorant 
within the United States ; tliat the prisoner was a mercliant seaman of 
the United States, on board of the ship " Winchester" ; that the vessel 
was broken and injured on the voyage by the perib of the seas, and 
from inevitable necessity put into the port of Halifax for shelter, and as 
soon thereafter as practicable proceeded thence on her voyage ; that at 
the time the alleged offences were committed, the prisoner was under 
the protection and subject to the laws of the United States, and not im- 
der the protection or subject to the laws of Great Britain, or of the 
Province of Nova Scotia; that the people of the United States, by 
Courts of judicature duly authorised, hold pleas and take cognizance of 
felonies, misdemeanors, assaults, and other offences committed on the 
high seas in merchant ships of the said people ; and that the supposed 
offences charged are within the jurisdiction and cognizance of such 
Courts, and ought not to be inquired into in the Province of Nova Sco- 
tia or elsewhere out of the United States". 

To this plea the Attorney Greneral, on behalf of the Crown, demurred 
generally, stating in the margin of his demurrer the point to be argued, 
as follows : ^ The question to be raised is, that it is no defence to the 
prosecution, that the said John Kinsman^ being a foreigner, and under a 
foreign flag, is not guilty of an offence committed on the high seas against 
a British subject". 

By concurrence of counsel, there was no argument upon this demur- 
rer, as the question raised had been discussed, along with several simi- 
lar questions affecting others of the crew, on a previous day, during the 
trial of Thomoi Clarke before JEfiltM, J. His Loi*dship the Chief Justice, 
J}e$3arre$f J. ; the Honorable Jlexcmder Stmoart^ Judg^ oC IVl^ CaxxtV 
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of Vice Admiralty, and B. H. Norton, Esquire, U. S. Consul, were also 
present at the argument 

The nationality of the prisoner in that case was not proved by the 
Crown in the first instance, and the Court held, after argument, that the 
prisoner, being in a foreign vessel, the legal presumption arose that he 
was a foreigner, and that as such he must be held not to be within the 
jurisdiction of the Court ; but they permitted evidence to be given by 
the Crown, after the argument, that the prisoner was a native of Ire-t 
Jand. The case then proceeded, and after a lengthy investigation the 
prisoner was acquitted. 

The following is a summary of the argument then delivered, so far 
f» it relates to the question raised on the demurrer : 

Johnston, Q. C. for the prisoner, calls the attention of the Court io 
the state of the International Law. 

There are two general principles in the law of England which bear 
upon the present case. 1. It is applicable only to the subjects of the 
Grown. 2. Its operation is confined to the territory under the jurisdic- 
tion of the Crown. Although offences upon the high seas have alwajrs, 
from the earliest period, constituted a part of the jurisdiction of English 
law, that jurisdiction has ever been modified by these two principles, and 
confined to the subjects, and as much as possible, to the territories of 
the Crown. The question whether offences committed upon the high 
seas can be investigated under our laws, or whether they are to be re- 
garded as having been committed in a foreign territory, turns mainly 
upon the question whether the ship in which they were committed were 
a British or a foreign vessel. It will be contended that, for the pur- 
poses of this enquiry, a foreign ship is to be regarded as foreign terri- 
tory. 

Although the extent and subjects of the jurisdiction of the Courts, for 
offences on the high seas, are now regulated by acts of Parliament, it is 
contended that, however general the words of a statute, it does not, ex- 
cept by express words, create any new jurisdiction. The statutes upon 
tliis subject merely supply a remedy, and it will therefore be necessary 
to make some enquiry into the previous state of the law of England, and 
into the general law of nations as affecting this question. 

It is laid down in Vattel ch. 13, pp. 93 to 106, that children bom in 
a native ship are native bom subjects, and that those bom in a foreign 
ship in the open sea ore foreigners. The whole question of nationality 
is here discussed, and these principles are assuming extreme importance 
from the extensive emigration from Europe to the United States of 
America. (Stea the Vrow Hermina, 1 Robs. R 160 ; Jacob's Law. 
Die title « Alien'' ; RusseU and Ryan, 204 ; 4 C. and P. 394. In the 
*wo iMer of ibeae cases, it was held that none but a British subject can 
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be coiivictod in England for ofTences committed in a loreign country. 
In Retfina v. Azzopardi^ 1 Car. and Kir. 203, the prisoner who resided 
at Smyrna, was convicted in England, of murder committed at Smyrna, 
upon the person of a foreigner ; but the prisoner was proved to have, 
been bom at Malta, within the Queen's dominions, and was residing at 
Smyrna, under a passport from the Governor of Malta, and the convic- 
tion was sustained upon the ground of his living under British protec- 
tion, although in a foreign country. The case of pirates is an exception 
to the general rule. They may be tried under any jurisdiction, because 
they are considered as liaving renounced all allegiance. 3 Ch. Crim. 
Law, 1091. 

That a foreign ship is not subject to the jurisdiction of our law, is evi- 
dent from the passengers Act 15 and 16, "Vic. c. 44. sec. 59. A 
foreign vessel entering a British port for certain purposes is required to 
give a bond to comply with the laws there in force. No such bond is 
required in the case of a British ship, because she is already subject to 
the jurisdiction. In 1 Kent's (!om. 26, it is laid down as the principle 
of the law of nations, that no state lias jurisdiction on the seas except in 
its own vessels. The statement of the case of the " Creole" by the late 
Mr. Wehster, although not judicial authority, is an able state paper. The 
" Creole" was an American vessel, which put into the Bahamas with 
slaves on board, who were liberated by the authorities. Mr. Webster 
contends that a ship carries her national character with her, not only 
upon the high seas, but in a foreign friendly port, and not only when she 
is there from stress of weather, but when she has entered the port for 
purposes of commerce. 

In the case of the " Frederick", 5 Robs. R. 8, and also in the case of 
the " Batavian", 2 Dods. R. 503, the character of the seamen on board 
was held to be concluded by the character of the ship. 

The origin of tlic early Admiralty jurisdiction is involved in much 
doubt and obscurity, but the criminal juristliction of the Admiialty, 
which is now transferred to the common law Courts by statute 12 and 
13, Vic c. 96, was narrowed down to its present limits by stiitutes 2H, 
H. 8 c. 15 ; and 33 H. 8 c. 23. Cites 3 Bl. Com. 100 ; Ilobart R. 78 
Co. Litt, b. 3 c. 7, p. 439 ; Bac Ab. 528, "" Admiralty" ; 3 T. R. 207 ; 
1 Kent's Com. 364- I have not found in any of tlie Admiralty cases re- 
ference to offences not found in the statute, and there is no provision niad<; 
in these statutes for the punislunent of misdemeanors. 

The statute 33 H. 8 was passed for giving a similar jurisdiction ibr 
offences committed out of the Queen's dominions, as was provided by 
statute 28 H. 8, for offences committed on the high seoii ; and Lord 
JK/a7^/ieZdf remarked tluit the statute 28 IL 8 did not give jin extended 
junsdictiou, but only au additional remedy. In I'ke King v. Dcyacdo. 
1 Taaoit« 29, it was held that the prisoner could uolW mvi^m¥*\v;i5^\\v\ 
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for a murder committed upon a British subject in China, because he was 
a Spaniard. See also 1 Dods. R. 223 ; 2 Dods. R. 239, 253 ; Curtis 
Adm. Digest. 2;>7. 

Bliss, J. You have not referred to the Queen v. Serva, 2 Car. and 
Kir. 53. 

Johnston^ Q. C. In Forbes v. Vice Admiral Sir Alexander Cochrane, 
and Hear Admiral Sir George Cockbum, 2 B. and C. 462, for harboring 
on board of British vessels the slaves of a British subject residing at 
Florida, then a Spanish colony, and refusing to restore them, it was laid 
down that an English ship is like a floating island belonging to the 
Crown, and that the slaves having voluntarily come on board were sub* 
ject only to British law, and entitled to the rights of British subjects. 

If these principles be sound, the prisoner is subject to the laws of the 
United States ; and how can he be liable under separate and independ- 
ent jurisdictions for the same offence ? That which is considered as in- 
nocent in one country, may be held to Be a crime in another ; and for 
the same offence the measure of punishment in different countries may 
not be the same. It is not reasonable that in this age of commerce and 
extended international relations, and between the most civilized nations, 
their subjects should be liable to conflicting jurisdictions* 

The Attoiinet General, in support of the demurrer, contended 
briefly against the perfect inviolability of those on board the vessel, im- 
der our law, and argued that when a foreign vessel comes into British 
waters, she becomes subject to British laws. In 5 Monthly Law Re- 
[lorter, 486, it was held tliat a slave holder crossing a free State with 
his slaves, for the purpose of settling in a slave State, was subject to the 
law of the State, and entitled to its protection, and he was allowed the 
beneflt of a writ of habeas corpus to regain possession of his slaves. This 
was decided by the Supreme Court of New York in 1852. The Attor- 
ney General also remarked that the United States authorities have con- 
stantly claimed and exercised jurisdiction over free negroes entering 
their ports in British vessels, and urged that the same right existed in 
a British port agauist those on board American vessels. 

Ritchie follows in support of demurrer. Here is a vessel in which 
gross outrages have been committed, which, if the law contended for is 
sound, must go unpunished. The paramount duty of every government 
is, to protect its own subjects. Such lias been the doctrine held by the 
Courts in England. The greater amount of intercourse which is now 
taking place between different countries renders it more imperative up- 
on us than it was before, to adhere to this principle, and the jurisdiction 
churned m this case the more nccessaxT. Suppose a Chinese ship were 
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to come here, in which the crew had murdered some of the passengers,— 
it might be natives of our province returning to their homes ;— are the 
murderers to be suffered to go at large here, and never to be punished 
Unless they return to their own country ? And even if one passenger 
murdered another almost upon our very shores, could the murderer re- 
main among us for ever without punishment? Assuming in such a 
case that the parties are both British subjects, can it be possible that 
the murderer could walk our streets with impunity, without our having 
any power of punishing him ? The United States at least have assumed 
this power, and although we are told it is by statute, yet unless there 
was an original power in the State to punish such cases, it could not be 
given by statute, as the objection rests on its being an infringement of 
the rights of a foreign State. Pirates are tried wherever Ihey are 
found. This is said to be an excepted case, because all nations raise 
their voice and aitn against pirates. But if this construction of the law 
prevails, and such crimes as have been committed on board this vessel 
be allowed to go unpunished, all nations will soon cry out against them 
also. 

If this plea prevails, it will be in effect discharging the party alto* 
gether. By referring to the statute 28 H. 8, we shall see that it was 
passed to punish heinous crimes not otherwise capable of being ade- 
quately reached, and includes in its principle such offences as that now 
charged. The sea was then considered in respect to such cases as a 
portion of the world subject to the common jurisdictions of all countries ; 
ftnd this act was passed because all parties claimed and exercised the 
right of punishing pirates summarily. 

Halliburton, C. J. Would it follow that the parlies implicated, if 
not liable here, would be liable nowhere ? 

Ritchie. The impossibility of obtaining proof in the case of Prussia, 
Turkey, China, or any other distant country, would of itself constitute a 
difficulty so insuperable as to amount to a total denial of justice. I deny 
that the British law does not take cognisance of offences committed be- 
yond the territory of the Crown. Cites the King v. Sawyer^ R. and R. 
C. C. 294. In this case, Sawyer killed A woman named GaskW, at Lis- 
bon, for which he was indicted and tried at London, under 33 Hen. 8 
ch. 23. The objection was raised that this offence was committed out 
of the kingdom, and within the dominion of a foreign State*. The 
Judges held that the offence was triable in England, though committed 
in Portugal, the prisoner and deceased being both British subjects. 

There must have been foundation for the decision in this case beyond 
the statute law. The statute could not give junadiclVoti. l\.>a%& X^^sbl 
held ibMt a cooriction in « ibfeiign country can be p\e;!Ae4 Va 1^tk^\ffi^ 
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Tho Crown has tlio right to protect its o\\ti subjects against offence^ 
committed anywhere. Refers to Stat. 12 and 13, Vic. c. DC, sec. 19. I 
assume that it was the intention to transfer to the common law Courts, 
all the jurisdiction given to the Admiralty by the statutes of Henry 8 — ' 
jvs well as the original jurisdiction of the Court. The statute of 2S Hen. 
H was necessary-, not because there was no jurisdiction, but because the 
summary nKxle of punishment, without trial, then prcTailing. was oflTen-' 
sive to Englishmen. , 

Ha LiyiB LUTON, C. J. Do you know of any trials for misdcmeonorE* 
tinder the statute of Henry 8. 

Ilitchic, I have not found any convictions for nlinar offences in the 
Admiralty Courts. I assume that before the statute the Admiralty had 
jurisdiction over the inferior offences. Com^n says (1 Com. Dig. Ad- 
miralty, E. 1.) that the Admiral has jurisdiction over all offences com- 
mitted super altuin marc ; and in another place he says, tliat every of- 
fmice, such a*^ riots, misdemeanors, &c., shall liave the same pimishment 
as if conunitted on the land. The former statutes {ti*e repealed, but we 
have, under tlie late statute, all the authority which was conferred by 
those acts. If the Courts under tlK>se statutes had original jurisdiction, 
inde]>cndent of the statutes, why was the statute of George 4 piL«ised to 
confer authority to try offences wherever committed. I contend that, 
under the statute 12 and 13, Vic, the Court has j)ower beyond tliat con- 
ferred by the old statutes. The rccitiils are general, and appear to in- 
clude all tTffences. 

In the case of the " Creole", the slaves were taken out of the ship by 
forc(; of law. If the Court h;id improperly taken them out, they would 
have been restored. If this prisoner caniKxl be tried here, there will be 
no reme<ly. 

Bliss, J. Have you met with any cjise which shews why the statute 
of \) Georjre \ was passed (o give jurisdiction over British subjects, whe- 
ther witliin or without the national jurisdiction ? 

lUfchic, 1 havi' not. Cites Story 9 Conflict of Laws, 450, 3 ; 1 
Hawk. r. C. Ill) ; Ch. Crim. Law. 115. 
The Court now proceeded to give judgment* 

r>Lrss, J. AVe have no difficulty in deciding in favor c^ the prisoner. 
This Court has no jurisdiction. The case of the Brazilian slaver (2 
Car. and Kir. 53, cited in The Queen v. Clark) is in point. The doc- 
lrin(* there established recognizes the principles laid down by Vattely 
and tiie decision in that case htu-* been approved by Kent and Wilson, 
11 > must considrr the i?ln'p as a part of tin? soil of llw covwuvy to wUicli 
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filio belongs. She is, as has been said in the books, a floating island, 
and the citizens of the country to which she belongs who are on board, 
are subject to the laws of that country, and for offences committed in 
her while on the high seas, they can be tried by no other laws. 

Judgment on the demurrer for the prisoner. 



DAVISON V. KINSMAN. 

[See Ante Pflge 1.] 

The great importance of this case, which was decided during the present Term, 
ond reported ante page 1, induces us to publish the closing argument of one of 
the learned Counsel for the defendant, in favor of the rule to set aside the verdict, 
which wai discharged by the Court.— llKroRXEK. 

Wilhins, Q. C. in reply, adverting to the fact appearing by the report, 
that the Jury were told by the learned Judge, that " according to the 
boundaries mentioned in the deed of partition, and from the manner in 
which the plan was drawn, it would appear that the legal title of the 
locus was in defendant", assumed for the purpose of his argument, what 
he thought was law, viz : that a conventional line, in opposition to that 
defined in a deed, could not, upon principle, be established upon parol 
evidence. The Jury, having been instructed that the title, independent- 
ly of the parol testimony, was in defendant, have in effect, so found it, 
although their verdict is for the plaintiff ; and the general finding caa 
only be sustained by evidence negativing the defendant's title. This, 
induces the necessity for an appeal to another Jury. The argument 
in this respect proceeds, of course, on the assumption that the Jury were 
misdirected on the point of law adverted to. 

Supposing the Court could negative the title thus found to be in the 
defendant, yet, if upon any reasonable inferences from facts proved it 
can be supported, they ought not now to impeach it without at least the 
intervention of another Jury. Admitting, then, the acts of possession 
and acknowledgements relied on to the fullest extent, what was defend- 
ant's evidence of title ? First, he claims by a deed to every word of 
which, if possible, effect must be given. There is a latent ambiguity in 
tliat deed ; but, secondly, extrinsic evidence contradicting any part of it 
is inadmissable, unless, to give effect to the deed, it is indispensable to 
have recourse to it. If that evidence be of opposite characters, one in 
accordance with all the terms of the deed, the other inconsistent with 
some of them, however minute, the former must prevail. 

[The learned Counsel here went into an analysis of the evidence con- 
tending that a large part of it was consistent with the boundaries men- 
tioned in the deed, and that the remainder was repu^Dint \iO Vk^ ^^^^r\ 

Which, then, ought to prevail, the polemn deed or \\\e \)«wA wd'^ "V^ 



10 DAVISON r. KINSMAN. 

the latter mark the consequence. Where the occupancy of parties to a 
deed be at variance with the terms of it, at the time of its execution^ 
they may hold by tlie occupancy, and disregard the deed. The sound 
principle is that a party takes according to his deed, and his possesion 
must be referred to liis deed, not his deed to his possession. But a de- 
cision sustaining the venlict will reverse this. The partition deed in 
this case is accompanied by a plan referred to in the deed by the words 
" per division". This phrase required the aid of extrinsic evidence to 
apply it to the plan (I R, and M. IIC), and this having been given, it 
ought to have been taken as a part of the deed. Beaumont v. Fteldj 1 
B. and A. 247 ; Paddock v. Frodley, 1 C. and J. 90. This plan was 
kept by a depository by the parties to the deed for whom he held it 
By it the parties are allowed certain specified quantities by a line stop- 
ping at a stake. By this all the parties are estopped, and therefore the 
plaintiff is estopped from denying his own deed ; but if this verdict be 
Upheld, he is in fact permitted to do so ; and on the mere ground of an 
tictual occupation by assent of parties in pau contravening the deed. 
Cites 5 B. and C. G92 ; GdL v. Watson^ cited in Sugd. Est, 294 ; Co. 
Litt 352, a ; Com. Dig. Estoppel, i., vol. 4, p. 193 ; 1 Salk, 276. 

But, the argument of the defendant's Counsel is met at the threshold 
by the overpowering influence of a class of decisions establishing the 
operation of verbal admissions and agreements touching boundaries, up- 
on the descriptive clauses of conveyances. A leading one of these cases 
w^as Woodherry v. Gatei. That case, after stating that the ancestor of 
one of the parties had derived his title to the land in dispute, from the 
ancestor of the other party, and after stating also as a fact tlmt the ver- 
bal agreement whereby the boundary was fixed on the land, actually 
deprived one of the assenting parties thereto of a large extent of land, 
which was clearly his by virtue of his deed, decided that the party so 
thereby subjected to that loss of his estate, was nevertheless estopi^ed 
from claiming the deficiency by a parol agreement with the other party, 
whereby a boundary was fixed and established, at variance with the de- 
scriptive clause of the deed. It is submitted if the party was so estop 
ped by the agreement in pais^ what becomes of the estoppel by the 
deed, which the very case assumes ? "What becomes of that settled 
principle that " an estoppel against an estoppel sets the matter at large, 
and the truth may be alleged" ? It is not pretended but that parol ad- 
missions respecting boundaries, like all other admissions, are adducible 
as constituting presumptive evidence, and that they may, as such, if un- 
contradicted, operate with juries conclusively, but when effect cannot be 
given to them without contravention of the language of solemn deeds, 
surely they are not evidence at all. The obvious effect of such an ad- 
mission as, in the case of Woodberry v. Gate$^ by whatever language it 
maj" be designated, ia to divest the man who makes it^ of a portion of 
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his estate, without any evidence of such an intention or act of his from 
deed or agreement in writing. When two parties, having territorial 
rights under deeds guaranteed to them by fixed and ancient rules of law, 
meet on the hill side, and in the presence of a few neighbours, assent to 
a boundary in a case where the true boundary has already been estab- 
lished by the conveyances under which they hold, and the act is not con- 
firmed by the period of statutable limitation of adverse possession, what 
evidence of this act in pais can be assumed to be brought home to the 
mind of a purchaser of the estate, of which the limits, as explained by 
the dee^ on record, have thus been abridged by the parol act, of which 
he is Ignorant, and of which he had not the means of knowledge ? It 
is submitted that in no one of the authorities on which the judgment in 
question seems based, is this principle that is now contended for contro- 
verted, violence being in none of them done to the terms of a deed ; 
whilst the celebrated case on the effect of an award upon an action of 
ejectment, (3 East 15) does not militate against the statute of frauds, in* 
asmuch as the parties in that case were clearly estopped by their hands 
and seals afiixed to the bond of submission. The legal operation of 
such an agreement as that made in Wbodherry v. Gates, would seem to 
be merely a license revocable, and that view is sustained, not only by 
the current of authorities in the Courts of the Union, but by the learned 
and able decision pronounced by Mr. Justice Bayley, in the celebrated 
case of ffetvlins v. Shippan, 5 B. and C. 221. The statute of frauds 
declares that *' no interest of, in, to, or out of lands, shall be assigned^ 
unless by deed or note in writing". Cites StuyvesavU v. Dunham, 20 
Johns Rep. ; Owen v. Bartholomew, 9 Pick. Rep. 526 ; Cook v. Steams, 
11 Mass. Rep. 533. 
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His Honor Mr. Justice Halliburton was absent in Europe during 
Easter Term, and did not return until afler the termination of the pre- 
sent term. 



GESNER V. GAS COMPANY. 

July 25. 

Asphaltam is inclnded in the exception, in certain royal pranta in the Province of 
New Branswick, of " all coals, and also all gold, silver, and other mines and minerals". 

The words " mines and minerals" in the exception, arc to be understood in their 
popnlar and ordinary, and not in their scientific meaning. 

Trover will lie in this Province for minerals which have been taken from a m ino 
oat of the Province and removed hero. 

This was an action of trover tried at Halifax in Easter Term 1851, 
before Bliss, J. and a petit Jury, for the conversion of certain property 
described as bitumen, asphaltum, and mineral pitch, the product of a 
mine in the county of Albert, in the province of New Binins^N'ick. 

It appeared by the Judge's minutes that the plaintiff claimed as lessee 
of the land, originally granted to one George Steves, by grant given in 
evidence dated 8th March, 1813, described as a lot of land of 400 acres ; 
" Except and reserved nevertheless out of the present grant to us our 
heirs and successors aU coals, and also all gold and silver, and other mines 
and minerals. 

The following deeds were also given in evidence by the plaintiff: 

Deed from George Steves to John Steves dated IGth March, 1848. 

Deed from John Steves to James Steves, Dawson Steves, tmd John 
Stevesy dated 24th December, 1850. 
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Lease from James, Dawson, and John Steves, to Christopher MUner, 
dated 24th December, 1850. 

Assignment of lease from Christopher Milner, to plaintiff, dated 27tli 
December, 1850. 

The material, the subject of the present action, was shewn to have 
been taken from a mine on lands contained within the plaintiff's lease, 
to have been shipped to Halifax, and purchased and received by the 
defendants ; and a large body of scientific and other evidence was given 
by the plaintiff to shew that this material was not coal, nor any variety 
of coal, but that it was asphaltum. It was, however, clearly stated by 
the witnesses that it was a combustible mineral, and that coal belongs 
to this class. 

The defendant gave, in evidence, a lease from the Crown to John and 
.Peter Duffy, dated 11th January 1850, and an assignment thereof from 
those lessees to WiUiam Cairns, dated 13th December, 1850. This lease 
was of **all and every mine or mines of gold, silver, coal, or other minerals 
of every kind and description", on an area of one mile square, which in-> 
eluded the land from which the article in question was taken. They 
also gave a large body of scientific and other evidence to shew that the 
material in question was coal and not asphaltum, and the evidence of 
John Duffy, tending to shew a license from John Steves, to take from 
the mine the article in question in this suit. 

A motion was made by the defendant's Counsel for a nonsuit ou the 
following grounds ; 

1st. That trover would not lie for the proceeds of a mine in New 
Brunswick. ^ 

2nd. That the material in question, whatever it was, was a minei'al, 
and so was excepted under the terms of the grant, and plaintiff had no 
claim to it ; — 

And after John Duffy's evidence, this further point was taken ; — 

drd. That the material was raised under a license from the owner of 
the land, which precluded the plaintiff from maintaining this action for it. 

The learned Judge who tried the cause thought the two last objections 
well founded, but allowed the case to proceed, and reserved the points. 
He left it to the Jury to say whether the mineral in question were coal, 
or any variety of coal ; for if not, it was of no consequence whether it 
were asphaltum or any other substance ; but he stated that it was dear 
£nom the whole of the evidence on both sides, that it was either one or 
the other of the two substances, coal or asphaltum. At the close of a 
trial continuing 11 days, the Jury found for the plaintiff, and the learned 
Judge granted a rule nisi to set aside the verdict, and grant a new trial. 
The argument on this rule was opened in Easter Term last upon the 
three grounds of motion for nonsuit, and on the additional ground of 
misdirection. 

10 
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Fairbanks, Q. C, contended in support of the first and third 
points, that plaintiffs never had any actual or constructive possession 
of the property described, either in New Brunswick or Nova Scotia. 
That the two parties. Cairns and Steves, were in possession of different 
and distinct corporeal hereditaments, the one of the surface, the other 
of the mines. Tlie possession of Cairns was adverse, and was confirm- 
ed by the express license to Ihiffy to dig for a rent in the soil. Steves 
was not therefore in possession, and such possession is an essential pre- 
liminaiy to the maintenance of an action of trover for the recovery of 
the mineral when separated from the soil. Cites on these points Cro. 
Jac. 150 ; Carthew, 277 ; S?nith*s Leading Cases, 346, 410 ; Saunders 
PL and Ev. 741 ; 5 B. and A. 600 ; 3 Wilson, 332 ; 16 East 71 ; 3 
Burr. 1556; AngeU on Limitations, 428, 435 ; 4 Kent. 414. 

The next and most important point is, whether the material in 
question is or is not a mineral, in the sense in which that term is used in 
the reservation ; and whether it is reserved in terms sufficiently clear 
and distinct It is necessary to have clear and simple definitions of the 
words mines and minerals. 

First, as to mines. " The places where coals, copper, and ores lie 
buried under ground, is, before they are worked, called a vein, after 
they are worked, a wwmc" ; 2 Mod. 193. But a vein of ore not open, 
but close, may be called a mine. Case of mines Plowden, 337 ; Saun- 
ders case, 5 Coke 12 ; Co. Litt 53 ; Jacob's Law Die. Mines. 

Second, minerals. These embrace all articles dug out of a quarry. All 
stones not on the surfece, but got from quarries, are minerals, and belong 
to the Lord of the manor. Earl of Ross v. Wainman, 14 M. and W. 859. 
The words " any coals or minerals", mean the same as " coals or other 
minerals" ; the exception, therefore, extends to all minerals, stones in- 
cluded ; Micklethwaite v. Winter, 5 Law and Eq. Rep. 526 ; Ures Dic- 
tionary « Mineralogy" ; Year Book, 17 Ed., 3 c. 7. 

It is a recognized principle that the Crown, in right of its prerogative, 
is the universal proprietor of all lands in the kingdom. No man hath 
or can enjoy or possess any part, but mediately or inmiediately from the 
Crown. There exists in these Colonies a statutable recognition of this 
principle. Steves has derived title to the land, and Ihiffys to the 
mines, from the same constitutional source. The former takes his grant 
subject to reservations. There is no rule either of law or public policy 
which prohibits an express compact between the Crown and subject, as 
to the extent of such grant All the law requires is, that the compact 
should be clear and distinct in its language. When no mention of mines 
or minerab is made, it is a received principle that Royal mines only are 
reserved. In the present case, the reservation is more comprehensive, 
in embracing base mines, which would otherwise have passed to the 
grantee. The base mines are here clearly reserved ; not coals only, but 
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other mines and minerals. The language must be taken according to 
the common sense interpretation, and the Court would not be justified 
in straining the construction so as to favor the subject, in opposition to 
the well understood rule, that the grant should be construed most favor- 
ably for the King. 5 Cruise 44, sec 25. " The words (says Aldersony 
B., in the case before cited) "any coals or minerals", mean the same as any 
coals or other minerals. The exception extends to all minerals, and 
stone is included". Cites McMa?ion v. Barton, and Steves, decided in 
New Brunswick. 

4th. jyiisdirection of Judge. 

The case was not properly submitted to the Jury. They were cliarged 
with the sole enquiry whether this was coal or not ; if not coal, that 
their verdict should be for the plaintiff. The Jury found for plaintiff, 
leaving the inference tliat they had followed the cliarge — that the arti- 
cle was not coal. The question submitted ought to have been, whether 
it was a mineral or not, leaving the Court to give a legal interpretation 
to the exception in the grant. It is contended tliat the Jury ought to 
have considered the article in controversy not in its scientific sense, but 
according to the popular sense in which it had been always regarded. 
It was in evidence that when originally discovered, and af^er it was 
raised it was universally called coal. As such it had been sold, and used 
for various manufacturing purposes, shipped from the Province, and 
disposed of in a foreign country, under that appellation. That neither 
the Gk)vemment which granted, nor the Court and Jury who were to de- 
cide upon the character of the article, were expected to be geologists or 
mineralogists ; besides, the evidence of scientific men who were exam- 
ined, left the question undecided whether it was coal or asphaltum, al- 
though they all agreed that it was a combustible mineral ; and if a 
mineral, the verdict should have been for defendant. 

. /. W, Johnston, Jun'r,, contra* The reservation in the grant, if it 
mean what is contended for on the other side, must have a very injurious 
tendency upon the rural population, in checking a spirit of enquiry, as 
mentioned by Haliburton in his history of the Province, and in discour- 
aging the occupancy of land,and preventing its settlement,by taking away 
its beneficial enjoyment. 

Not only the soil and rocks, but even the trees growing on the soil 
are defined in scientific works to be '* inflammable minerals". The term 
" mineral" has acquired this large signification principally within the 
last few years, and since the passing of this grant It did not then in- 
dade inflammables, but is now held to do so. In the case in 1 Plowd. 
818, minerals containing gold and silver were held to be in the Crown. 
It k known now that ahnost all minerals contain those &Mb«\asie,^%^ \raN» 
then only tin^ copper, lead, and iron, were known to 4o ^o. 'Ml%svj ««^^ 
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stances are now called minerals in science, which were not formerly so 
known, and it is incumbent on the defendant's counsel to shew that as- 
phaltum was a substance then known and considered as a mineral, in 
order to bring it within the reservation. 
There are three reasons given for reserving Royal mines, trees, &c- 

1. The excellency of the thing. 

2. The king is bound to keep up an army and navy, and therefore 
requires a revenue. 

3. For convenience ; for if a subject held mines of these precious ma- 
terials, he could not coin the proceeds which was one of the prerogatives 
of the Crown. And it was decided in the cases that the Crown had a 
prerogative in all base mines in which there was any portion of gold or 
silver. This was afterwards altered by statute, and it was always held 
that substances not containing gold or silver belonged to the subject 
These base mines have ever been jealously claimed by, and they are 
now held to belong to the subject, notwithstanding they contain portions 
of gold or silver. 

The position 1 contend for is, that all mines passed by the grant, ex- 
cept such as were reserved by express words, and tliat all that were in- 
tended to be reserved, are specifically mentioned. 

If a more extended meaning is conveyed by this reservation, it is both 
impolitic and unnatural. Do these reservations include the whole soil ? 
If so, the Crown will be allowed to do what would not be permitted in a 
subject, viz : to profess to make a grant, and at the same time to with- 
hold, by the terms of the grant, all beneficial use of the thing which is 
professed to be granted. 

Another evil resulting from such a construction of the grant is, that 
it would be impossible for us to know what is reserved and what is not 
AVhere is the line to be drawn between those substances which are, and 
those which are not minerals ? Such a decision would leave the ques- 
tion unsettled, and not only so, but liable to continual changes. For the 
arbitrary dicta of scientific men are perpetually changing the classifica- 
tion of suhstanres ; and thoy are constantly embracing an increased num- 
ber of substances within the term mineral. This has already occurred 
since the passing of tliis grant, and no limit can as yet be assigned to it. 

It is not claimed that this reservation should be treated as a nullity. 
We contend that the words " mines and minemls" refer to the words 
" gohl and silver", by which they are immediately preceded, and not to 
the prior clause of the sentence, which is disconnected in sense. We 
contend that the reservation means *' all coals", and also ** all gold and 
silver, and other mines and minerals of a like nature to gold and silver^'. 
This will give effect to every part of the grant ; the grantee will get the 
hfnefit of his grants and the lessee of all that could h^ve been intended 
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to be reserved ; and this construction will take away all absurdity from 
the grant. ^ 

This is the construction put upon the grant by the government, for it 
appears by the Royal instructions to the Governor of New Brunswick, 
which were read in evidence at the trial of a cause respecting these 
mines which took place in New Brunswick, very recently, that 
certain specified minerals only were to be reserved, and that the general 
words ^^ mines and minerals'' were not to be used in the reservation. In 
the grant of the Magdalen Islands, the particular minerals intended to 
be reserved are specified. The old grants in this Province also were 
similar to the grant in this case, but these general words being consider* 
ed too loose to convey away the subjects' rights, the recent grants con- 
tain a specific enumeration of the articles reserved. This change is 
presumed to have been made in consequence of a decision on the sub- 
ject by the late Chief Justice Blawertj of which no copy is known to exist* 

The license from Stevet was not a lease, but a mere license to take 
coal only. This license was revoked by the subsequent conveyance from 
Stevu to his sons. Tappan v. Fhrencey 3 £ng. Rep. 52. If the defend- 
ants have suffered any special damage by this revocation, they have 
their remedy by action ; 13 M. and W. 838. In this case, although the 
license was paid for, it was held to be revocable, and that the only way 
an irrevocable right could be obtained was by deed. Also, 8 Eng. Rep. 
305 ; 2 M. and S. 497 ; 4 N. and M. 505 ; 7 Dow. and Ry., 783 ; Co. 
Litt 42y a. 

JohniUmy Q. C, follows in opposition to rule. It is difficult to over-esti- 
mate the importance of the principle to be determined, as it involves inter- 
ests of immense value. We come to the consideration of this question un- 
der a disadvantage. We are dealing with reservations long since made, and 
respecting which we have formed previous impressions by which we 
are influenced. I believe that we cannot, consistently with the rules of 
law, give the extended construction contended for on the other side. 
They must ask either too much or too little. I complain of the learned 
Counsel They rest in mysterious reserve, and wish to blow us up with 
masked batteries. They have cited a host of cases, but not explained 
their meaning. 

First, With respect to the two objections, that trover will not lie in 
this province, and that there was a license. 

1st. This Court is open to all actions wherever they may arise, unless 
tied to the soil by legal bonds. The article now in question may have 
been incidental to a mine, but it is now a chattel. It is as though a fix- 
tare were removed from a house here and carried to Annapolis, and in 
sneh ease, would not trover lie in Annapolis ? 

2nd. Tber^ is no foandation in fad for this ob^ec&oii) Vik&e^g«EidkefikX. ^ 
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the main question. The license was to take coah until a certain time ; 
asphaltum was not included in the license. Besides, all Steves permit- 
ted Duffy to do was, to take what he had a legal right to tjike, and no 
more ; and if this be asphaltum, as the Jury have found, it is not contain- 
ed in the license. 

Upon the main ground we come first to a narrow point. Is this 
coal or not ? If this be coal, our case is at an end. This is a question 
of fact, and it has been settled by the Jury, and need not now be dis- 
cussed. 

Then comes the question of law. Thb being asphaltum, and not 
coal, is it included in the reservation in this grant ? 

It is an admitted principle that coal and asphaltum are distinct sub- 
stances wliich do not run into each other. There are, it is true, analo- 
gies between them, but those analogies exist in all nature. The vari- 
ous combinations testified to in the course of the trial, are truly wonder- 
ful, but tlie result of the testimony is, that although there are analogies, 
the substances are distinct. 

Upon the question, what construction we shall give to the words of 
the reservation, the legal leaning of the Court will be against the de- 
fendant's argument. The law leans against exceptions. Again, this 
reservation, if it be as contended, creates an unnatural di\'ision between 
the various component part5 of the soil. A part of that which is neces- 
sary to make up the freehold is given to one, and a part to another. 
This is an inconvenience to both parties, which the Court will not favor 
because there are conflicting rights in that which nature has joined. 
The reservation is therefore impolitic, because it takes out of the soil of 
the country that which is of great value, and which is necessary to its 
beneficial enjoyment And besides this, the reservation is impolitic, be- 
cause it tends to create monopolies, against which the law leans. 

Suppose this had been a reservation of the mrface of the soil, instead 
of the mines. How prejudicial would this have been to the best intesr- 
ests of society. It would have tended to cramp individual enterprise 
and energy. The Crown has no interests to subserve except the gene- 
ral interests of Society, and what interest could it have in making a re- 
servation injurious to the resources of the country ? A private indivi- 
dual might do 80 from interested motives, but we cannot presume that 
the Crown, towards a whole community, or a whole country, intended 
to pursue an injurious policy. A change has taken place in the form of 
grants in this coimtry within 20 years, and they now reserve by name 
every thing which is intended to be reserved. 

DoDD, J. This was in consequence of the lease to the Duke of York 
of certain specified mines, and in order to make the re8er\'atioB co-exten^ 
Bive with the lease. 
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Johnston, Q. C. This is the natural and proper mode of making a 
reservation ; but the language of the grant in question is exceedingly 
comprehensive, and it either reserves every thing, or nothing beyond 
the articles specifically named. It must have been from the impression 
that the old grants were limited by the want of meaning of the general 
words '^ and all mines and minerals**, and therefore did not contain all 
that was granted in the lease to the Duke of York, that the form of the 
grant was altered, and we may infer from this that the government did 
not intend the reservation to mean what it is now contended to mean. 

There are several objections to this extensive construction. 

1st. If these words are to have their full import, they will absorb the 
whole subject matter of the grant, and are therefore too large. 

2nd. If the exception be restricted to particular mines and minerals 
not specified, then it is void for uncertainty, for the Court have no rule 
by which they can discover and decide upon their meaning. 

What restriction is to be found for, and what construction can the 
Court put upon these words ? The word " coals" will not include the 
article in question which the Jury have found to be " asphaltum". The 
word " coals" is not general, and the sense of it cannot be carried for- 
ward in the sentence so as to give a character to the word " minerals", 
as coal itself is only one species of a class of minerals. The word ^' coals*' 
cannot include another member of the family of combustible minerals, 
still less one of a different genus, which asphaltum is shewn to be. 
Neither can such a deduction result from the other words used, " gold 
and silver, and other mines and minerals'*. Gold and silver are differ- 
ent from asphaltum. This argument derives strength from the intro- 
duction of the word ^^ coals". Had this been omitted, the argument 
would be stronger against us ; but here the reservation, after using the 
word << coals**, passes to minerals of a wholly different, viz : a metaUtc 
nature. 

There are two meanings to be given to these words. 

1st Grold and silver, and all other similar, (that is metallic,) mines 
• and minerals. These are the most valuable minerals. The discovery 
of this continent was chiefly valued on account of the metallic minerals 
which were discovered. The thirst for them was employed by God to 
people, and develope this continent, as is now the case with Australia. 
It is not wonderful that government, in granting the soil, should have 
reserved the metallic minerals ; but it would be wonderful indeed if they 
had intended to reserve the clay, the marl, and the stone, from the 
settlers. The principal objects of the reservation was, doubtless, to re- 
tain the control of the gold and silver. Coal was added, in addition to 
the ordinary reservation of the precious metals, from an idea that it 
exiflled liere in large and valuable quantities. 

2iidii I would restrain the meaning still furOxeri andlasoji^SiiW Eo^ 
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minerals ; gold, silver, and, I believe, quicksilver also is included. Cites 
2 Co. Rep. 46. Our object is to ascertain the intention of the grant. It 
gives a freehold interest with all appurtenances. Upon the soundest 
principles of public policy, it is given under very stringent conditions, 
viz : the payment of a quit rent, and the performance of certain onerous 
duties tending to cause the soil to be peopled and cultivated. Not only 
so, but there is a clause which provides that the conditions shall be con- 
sidered fulfilled by the working of a stone quarry on the land. 

Now there is no ambiguity in this grant, nor any doubt that without 
the exception it conveys all that is above, and all that is below the soiL 
Plowden, 336. The Crown by virtue of prerogative has no interest in 
base mines. It is even said the Crown cannot reserve a base mine, but 
this only means that the base mines are merely considered as a part of 
the soil, and a subject of special prerogative. 

Had this exception been to reserve all the trees, very strong language 
would have been required by the Court to sustain the exception. I do 
not deny that such a reservation could be made, but it must be in terms 
unmistakeable, and not capable of any other construction. These gene- 
ral words must be limited by the defendants themselves. I ask the 
Court to reject them altogether as uncertain. If minerals comprise all 
inorganic substances, how are they to be so limited ? To that which is 
under the ground ? If so they comprise all clay and sand under the sur- 
face, and exclude valuable minerals on the surface. If the tenant takes 
out limestone for manure, or freestone to build his walls and drains, he 
is a trespasser. Is this the construction contended for ? 

I have referred chiefly to the use of the soil for agricultural purposes, 
because without the privilege of taking mineral substances, a population 
could not subsist. But can it be said that this exception reserves all the 
plaister and limestone quarries, the use of which is required for manufac- 
turing purposes ? 

Bliss, J. I was at one time in hopes that the government of this 
Province, would contest the validity of the letters patent to the Duke of 
York. Had this been done, it would have been a material point gained 
in the investigation. 

Johnston, Q. C. Refers to 4 M. and W., 859, and 5 M. and W., 60, 
cited in opening ; 5 Eng. Rep. 526; 2 T. R. 701. If the case in 5 
M. and W. were to govern this, the lessees would be entitled to take 
every thing from under the soil, leaving only a sufficient crust to pre- 
vent damage to the surface. But in that case there was no decision as 
to the extent of the reservation. The case in 14 M. and W., although 
apparently against us, sustained every principle I have advanced. This 
was the case arising under an inclosure Act, and the claim of the Lord 
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of the manor to the minerals reserved in the Act, was based upon his 
right to them before the Act of Parliament was passed. A large con- 
struction was given to the words ^^ mines and minerals'' in that case, in 
his favor, because he was the proprietor of the mines hj tnrttie of his right 
to the soil, and the Act was only intended to give to the commoners a 
right to cultivate the soiL This case also decides that a quarrj of stone 
came within the word ^' fossils". The Court in that case leaned in fa- 
vor of private rights, as is expressly stated in the note to the case, so as 
to give to the proprietor of the soil all that was connected with it ; but 
in this case the Court ought to reject the same construction, because it 
would be in derogation of private rights. There is nothing in this grant 
to shew that it was only intended to grant the soil, and I ask the Court 
to give it that construction, which will not destroy its value to the occu- 
pier of the soil, and to restrain this reservation to the metals specifical- 
ly named ; or if any force is allowed to the words " mines and minerals", 
to confine them to minerals of the same nature as gold and silver, viz., 
either to Royal metals, or to minerals of a metallic nature. This is the 
sense given to the words in all the English cases ; the only case in which 
it was not so held, was where that construction would have invaded pri- 
vate rights. 

Stewarty in reply, argued principally upon the first and third objec- 
tions, and cited Chitty on PI. 282, 3 ; 4 Bac. Ab. title " Juries", E ; 1 
Bac Ab. title "Action", A; Burr. 155G; 1 Price, 53 ; IG Eixst, 77 ; 3 
M. and W. 184 ; 7 T. R. 12 ; 4 T. R. 503 ; Roscoe Real Est 395, and 
cases there cited. 

As to the construction of the grant, it is contended that there was no 
evidence before the Court of the instructions given by the Crown from 
time to time to the various Lieutenant Grovemors of New Brunswick, 
respecting the form of grants. These instructions constitute a part of 
the law of New Brunswick, and it is essential for the plaintiff who seeks 
to put a construction upon the grant at variance with its plain meaning 
to have them here, that it may appear to the Court how far they modify 
or confirm the plain terms of this reservation. 

The title to all the lands in New Brunswick was vested by conquest 
in the Crown ; and the Crown could convey either the soil or the mines 
at pleasure. Suppose the Crown had granted the land in this case, re- 
serving " coals and all other mines and minerals", would it be contended 
that coals only were reserved, and that every thing else passed to tiic 
grantee? 

The terms ^ mines and minerals" must be taken in their known and 
popular significiktiony as defined in Johnson^s dictionary, and the cases 
cited* Science can put no definite construction upon them, for even in 
the i^tMent day scientific men differ widely upon this vet^ cy\x^^\aq\\ % \^^>^. 

11 
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while they were disputing upon it, the people were using it as " good 
coal". Mr. Taylor, one of the scientific witnesses, called the deposite 
at Trinidad " pure coal", and afterward " cannel coal". Even the pre- 
sent plaintiff, when he held the office of Provinci^ Geologist, in that Pro- 
vince, reported to the government that he had, in the neighbourhood of 
this very locality, picked up some coal of superior quality, and giving a 
very pure and brilliant light ; — doubtless the same article new in dispute. 
The Court now delivered judgment. 

Halliburton, C. J. This was an action of trover, for a quantity of 
asphaltum. The article, to recover the value of which the action was 
brought, was dug from under a tract of land in New BruBswick, grant- 
ed unto George Steves, his heirs, &c., on the 8th of March,. 1813. The 
grant, which was of special grace, &c, conveys the land to the grantee* 
with all profits, commodities, hereditaments, and appurtenances whatso- 
ever, excepting and reserving to the King, his heirs and successors, " all 
coals, and all gokl and silver, and other mines and minerals". The 
plaintiff claims the ownership of the article, under conveyance from the 
assignee of the grantee. 

The first question for our decision is, whether this article is included 
in the exceptions and reservations ; for if it be, then the grantee had no 
ownership in it to convey, and consequently the plaintiff could derive 
none from him. 

It is contended by the plaintiff's counsel. First, that the reservation is 
too extensive, that it is uncertain, and therefore void. 

Second, that the words ^^ other mines and minerals" in the exception, 
do not allude to coals, but to gold and silver, and minerals efusdem generxi. 

Third, that base mines passed to the grantee, and if the second posi* 
tion is upheld, are not included in the exception. 

These positions were so strenuously urged upon us by the plaintiff's 
counsel at the argument, that I have devoted some time to the consider- 
ation of them, and have looked attentively into the numerous cases then 
cited, but I have not been able to put a different construction upon 
what, from the fii*st, has appeared to me to be the plain meaning of the 
plain language, of the exception and reservation, contained in this grant. 

Much stress was also laid upon the grants been made of special mo- 
tion, &C. 

Admitting that we must, then, apply the same rules to the construc- 
tion of a grant from the Crown, containing these words, that would 
govern us in the construction of a deed between two private parties^ 
what would be the consequence ? 

Although it is laid down in SheppartTs Touchstone, 100, that the ex- 
ception is always taken most in fistvor of the feoffee, lessee^ &c, and 
against the kssoi*, yet (we learn from the same authority) it is a rule 
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that what will pass by words, in a grant, will be excepted by the same, 
or the like words, in an exception. And it is another rule, that when 
anything ia excepted, all things that are depending on it, and necessary 
for the obtaining of it, are excepted also. 

That mines may be reserved (if it be necessary to cite authority, in 
support o( such a position) is clearly stated by Lord Kenyorij in one of 
the cases cited by the plaintiif 's counsel, Townley v. Gibson^ 2 T. R., 
706. The question there was, whether in an inclosure act, where 20 
acres of the common had been allotted and assigned to the Lady of the 
manor ^^ ia lieu of, and as a compensation for her right and interest in 
and to the soil and residue of the said common, the reservation of the 
seigniories incident or belonging to the said manor, and all other royal- 
ties, and manorial jurisdiction whatsoever",the wor(^ would include mines; 
the act passing the soil of the residue of the common to the commoners 
in fee simple. The Court held that it would not ; but Lord Kenyon 
said, ^^ there is no doubt but that the mines might have been reserved. 
If it had been so intended, it would have been by express words". Prior 
to the passing of the act, the right to all the mines under the common,were 
in the Lady of the manor ; not in the commoners or the copyholders. 
The allotment of portions of land of the common to the several common- 
ers, in fee simple, gave them the absolute right to the whole soil, on the 
surface, and below it. The words «f the reservation were held to in- 
clude ©nly " those rights, which were mere badges of royalty, incorpo- 
real rights, and other fruits of tenure, of the like sort", but did not ex- 
tend to mines, which form part of the soil, because they were not ex- 
cepted ex nomine. 

But in this case they are so excepted. The right to the whole soil 
was in the Crown before the grant By the grant, the whole soil passed 
to the grantee, except coab, gold and silver, and other mines and mine- 
rals. Had these words been used in the reservation in Townley v. Gib- 
jOHj the decision would have been different. 

It was urged at the argument, that ^^all mines and minerals", in its mo^t 
extended sense, would include every particle of the soil, and render the 
whole grant inoperative, which cannot be done in a reservation. 

The words of the reservation are, ^^ other mines and minerals" ; and 
should an attempt be made in any case to strain the meaning of these 
words, beyond the sense in which they are ordinarily undei*stood, and to 
put such extensive construction upon them, as would defeat the whole 
grant, no Court would sustain such attempt. But are we, on so wild a 
suggestion, to defeat the plain and obvious object of the reservation, 
which is always held as between the grantor or grantee to be equal to a 
grant? I think not'; and I shall therefore proceed to the consideration 
of the second position,^- 
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*' Tlial the words " other mines aud minerals" in the exception, does 
not allude to coals, but to gold and silver, and minerals efusdem generis'*^ 

Now, I would first obsen*e, as it respects gold and silver, there arc 
no mines ejusdem generis. The law deems all mines containing gold 
and silver to be lloyal mines, (Case of mines Plowden 336,) and all 
others which do not contain gold or silver, to be base mines. To apply 
the words, then, "other mines and minerals", to gold and silver, would 
render them totally senseless and inoperative, which should never be 
done in the construction of any part of an instrument unless it is quite 
obvious that no meaning can properly be attached to it. 

1 w*ould observe, secondly, that if any words in the exception are to 
bo deemed inoperative, they are the words gold and silver. Tindal^ 
C. J., in giving the opinion of the Court in the Durham and Sunderland 
Railway Company v. Walker, 2 Gale and Davison, 344, lays it down 
that it is essential to an exception that it be parcel of the thing granted. 

Now, there are no words in the grant that would pass Royal mines to 
the grantee, although the patent be de gratia speciali, certa scientia et 
mero motu, Plowden 337 ; 5 Cruise, 45 ; *^ for mines Royal do not pass 
unless there are precise words in the patent expressing them". There 
arc no such words in the grant to Steves ; no gold and silver, therefore, 
pass to him, and the exception as to them is inoperative. But the grant 
of the land would have conveyed all the base mines to the grantee, and 
therefore the exception of coals, and other mines and minerals, is good, 
and saves the ownership of them to the Crown. 

This view of the subject disposes of the first and second positions of 
the plaintifi^'s Counsel. I admit that the words of the grant would hav-c 
passed base mines and minemls to the grantee, if the exception had not 
reserved the ownership of them to the Crown. The only question that 
renaains for consideration is, does the subject matter of this action come 
under the construction of th(» words of the exception ? or would it tend 
to defeat the whole object of the {^raiit to include it in that exception ? 
I can see no such evil consequence, and it is worthy of remark, that the 
owner of the soil, John Steves, who held under a convey.ince from the 
original grantee, saw none such ; but permitted the lessee of the mines 
to enter upon his soil, and work the mines for upwards of a year, for 
which permission to enter and work, he, as the owner of the land, re- 
ceived a remuneration often i>ounds for the first year, and the second 
had eomineneed before any right, under his grant to the mines below the 
suriaee was asserted. 1 would not suggest that if any such right exist- 
ed, he was thereby <lebarred from a,«serting it ; but it is plain that he 
did not, at firet, deem the claim of the lessee to be destructive of his 
right of ownership of thp land under the grant. 

The legal constniction to be put upon the exception is, that it includes 
coah, and other mines and minerals. The Jurv have found that the 
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mineral in dispute is not coal, and the Report tells us, that a large body 
of scientific and other evidence, warranted them in coming to that con- 
clusion ; but it adds, " it was, however, clearly stated by these witnesses 
that it was a combustible mineral, and that coal belongs to this class*'. 
I do not think that exception is confined to minerals of the same class 
with coal, but I have no doubt it includes all of that class. This being 
the case, I am of opinion that the subject matter in dispute, is a mineral 
included in the exception ; that the ownership of it did not pass to the 
grantee of it, Steves ; consequently, that the plaintiff can deduce no own- 
ership from him ; and not having any property in the article, he can- 
not maintain trover for it ; and, therefore, that this rule to set aside the 
verdict in his favour must be made absolute. 

Among the papers that have been sent to me by the plaintiff's attor- 
ney, in this case, I find a copy of the Royal instructions, relative to the 
passing of grants in New Brunswick, dated 18th August, 1784. 

On referring to my minutes, I do not find any reference to these in- 
structions ; nor do I find any argument respecting them ; and it would 
not be right to give either party any advantage that might be derived 
fVom them, until both had been heard. 

These instructions direct the Governors of New Brunswick, that in 
all grants made by them, they cause a clause to be inserted reserving to 
the Crown, all coals, and also all mines of gold, silver, copper and lend. 

The reservation in the grant to Steves is more extensive ; but it passed 
nearly thirty years after the date of these instructions, and in that inter- 
val they may have been varied ; they form no part of this case. They 
are not alluded to in the Report, and can therefore have no effect in our 
decision, and I only allude to them here, to let the parties see that they 
have not pass unnoticed. With the strong opinion which I entertain 
and have expressed, respecting the reservation in the grant, I do not 
feel it necessary to enter upon the consideration of the other objections 
to the verdict for the plaintiff, one of which was made a ground of non- 
suit at the trial, and was then deemed by the learned Judge not to be 
without weight. 

The report states that the material in question was all raised from the 
mine in question before the spring, but it was not very clear whether it 
had been raised by the Diiffys before, or by Caimes afler, the assign- 
ment. Now, I doubt whether the plaintiff could have maintained trover, 
supposing Steves could have transferred this mineral to him, for any 
quantity of it that was raised by I^iffy before his license was revoked, 
which, according to the evidence of John Duffy, did not take place un- 
til afler the lease to Caimes was executed, and as the report states that 
it was not very dear whether it was raised either before or af^er the 
assignment to Caimes^ it raises a doubt whether tbummemX ^«atki«i^^ 
before crofter tbff plaintiff's title would have accrued uwd^x ^c^ ^«^ME^- 
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ment of Mihier's lease to him. I would not be understood to express a 
j>ositivc opinion upon this point, as it is (|uite unnecessary to do so. 

I think, however, there is nothing in the tirst objection, that trover 
would not lie in Nova Scotia for the proceeds of a mine in New Bruns- 
wick. Why a man who had possessed himself of the property of another 
in St. John, should deprive the owner of his right to recover it from him 
by crossing to Annapolis, I cannot comprehend, and I can see no dis* 
tinction between a mineral,and any other description of personal property, 
the value of which might be recovered in an action of trover. 

Bliss, J. This was an action of trover for a certain mineral produc- 
tion of a mine, on land in the Province of New Brunswick, held under 
a grant from the Crown. 

The grant contains the following exception : — ^^ Excepting and reserving^ 
nevertlieless, out of this present grantj to ils, our heirs and successors, aU 
coals, and also, all gold and silver, and other mines and minerals'*. The 
mineral in question, after a long investigation, in which much and very 
conflicting evidence was given on the point, was found by the Jury not 
to be coal, but it was agreed by the witnesses on both sides that it was 
a combustible minenil, to which class coal also belongs. 

The case now comes before us, on a rule nisi, to set aside the verdict 
for the plaintiff, and to grant a new trial ; and the main question that 
arises thereon is, whether tliis minei*al is within the exception in the 
grant, for ii* so, the plaintiff has no title to it, and the action cannot be 
sustained. At the tiial, a motion for a nonsuit was made, on the ground 
that it was within the exception. I declined to nonsuit, thinking it more 
proper that the subject should receive the full consideration of the whole 
Bench ; but I expressed my opinion in accordance with the motion. It 
has since been very fully argued : my opinion, however, remains un- 
changed. 

It was urged very strongly, by the plaintiff's counsel, that if this ex- 
ception is to be taken in its most extended sense, and all minerals are 
to be included within it, every thing granted would be then included ; 
the whole soil, and all substances of which it is composed, being mine- 
rals ; and so the grant would be repugnant to itself and void. 

I do not feel myself much pressed by this argument. There is nothing, 
I think, in the grant of the land itself, inconsistent with an exception of 
all mines and minerals therein. They are perfectly and intelligibly dis- 
tinct in their nature, their use, and enjoyment. The intention of the 
Crown is apparent on the face of the grant ; we are not to seek, in the 
language or classification of science, for a meaning of the terms used 
which it could never have been intended they should bear, and thus 
make the grant repugnant to itself; but rather,-*e8pecially to avoid such 
meffectf — to adopt the simple, the more obvious, and the popular signi- 
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fication of the words, by which effect may be given to every pai*t of the 
grant. Now a mineral, in its more usual and popular sense, is matter 
dug out of a mine, and a mine is understood to be below the surface of 
the soiL When we find, then, the land granted, with an exception of 
mines and minerals, thus coupled together, I read it as referring only to 
minerals which are obtained by excavation, the full ownership of the 
land, with this exception being in the grantee. Such an exception, in 
deeds and leases, is far from an unusual one. In Harris v. Riding^ 1 
M. and W. 60, it is almost identical with that of this grant. There, the 
person who was the owner of the land, and mines under it, conveyed 
the land, excepting and reserving to himself, his heirs and assigns, all 
and all manner of coals, seams and veins of coal, iron ore, and all other 
mines, minerals and metals, &c., and the meaning and effect of it, is 
thus spoken of by Parke, B. : *^ It is clearly the meaning and intention 
of the grantor, that the surface shall be fully and beneficially held and 
enjoyed, by the grantee, he reserving to himself the mines below. By 
reasonable intendment, therefore, the grantor can be entitled, under the 
reservation, only to so much of the mines below, as is consistent with 
the enjoyment of the surface, according to the true intent of the parties 
to the deed*'. Alderson^ B. puts the matter into a few words : " Here 
are two persons, one who has the land above, and one who has the mines 
below". 

The cases of The Eari of Rost v. Watnmanj 14 M. and W. 859 ; 2 
Exch. Rep. 800 ; and of Michlethwaite v. Winterty 5 Law and £q. 526 ; 
while they support the same view, and establish the perfect consistency 
of a grant of the land, with an exception of all mines and minerals in it, 
shew, also, to what extent the term '^minerals" is carried ; and that under 
it, while stones on the surface will not be excepted, stones which are 
obtained from a quarry, below the surface, are within the exception. 
The first of these cases arose under an allotment act, by which certain 
waste lands were taken from the Lord of the manor, and vested in the 
commoners, excepting all mines and minerals, of what nature or kind 
soever, lying or being within or under the lands. Parhey B. says, the 
term ^mineral" here used, though moire frequently applied to substances 
containing metals, in its proper sense includes all fossil bodies, or mas- 
ter dug out of mines, for which he refers to Jokruitcn^s dictionary ; and 
mines, according to JaeoVt law dictionary, << are quarries or places where * 
ainy thing i$ digged*\ Beds of stone, which may be dug by mining or 
quarrying, are, therefore, properly minerals ; and so we think they must 
be h^ within the dause in question, and yet he admits that the clause 
in the act respecting Uie working of the mines, leads to the supposition 
tibnt the Legialatttre intended to reserve metallic minerals only. 

Theetlier-CMe in 5 Law and £q. Bep. 526; was, alfio,xm&<&T o^^BC'^ax 
indomife aet la Uub laUerf ibe Lord was, ulieiii tbe ti/cX ^^^laa^^ ^n^* 
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titled to tlie coals and minernls ; but the act did not recite his particu- 
lar right. It gave certain allotments to the commoners, in lieu of their 
rights, and to the Lord, in lieu of his rights to and in the soil, and, also, 
for the injury and damage he would sustain, by having to make 
satisfaction to tlic proprietors of the land, for digging coals or minerals. 
There was no express reservation in this act, as in the others, of the 
mines and minerals to the Lord, It was held, however, that he was 
entitled to the mines and minerals under the land, and tliat stones, got 
from quarries, were included in the term minerals ; it was urged that 
stones were not minerals, within the meaning of the words used in the 
act, *' any coal or other minerals". But Alderson, B. asks what is the 
diiference between any other and all other, lie says, " the words, any 
coals or minerals, mean the same as any coal or other minerals, and the 
exception therefore extends to all minerals, and stone is included". 
This does appear to me a very clear and conclusive authority, on the ef- 
fect of the reservation in question, particularly adverting to Martin^ B. 
** that the act is equivalent to a deed of conveyance^ to the allottees of 
the several allotments, reserving to the Lord the mines and minerals. 
Stone dug out of a quarry is a mineral, and mines are quarries, or 
places where anything is dug. All stones, not on the surface, but got 
from quarries, are minernls, and are the property of the Lord". 

It is not necessary, however, to the decision of this matter, to go to 
the full extent of those cases, for if, as it was argued, the words " other 
mines wid minerals" are to be referred to and explained, by those which 
are before expressly specified, and their meaning to be limited to such 
as are of a similar character and description. I still think that the 
mineral in question was excepted out of this grant I cannot, as the 
counsel for the plaintiff urged upon us, restrain the meaning of these 
general words, to those only which are inunediately antecedent to them 
in the sentence. Where there is nothing to indicate that such was the 
intention, and the words will as aptly and as correctly apply to all that 
has gone before, I know of no rule of construction, which can make them 
applicable to a part only, because it happens to be last expressed. We 
can as well use the expression ^< such other mines and minerals, as are 
efusdem generis with coal, as with gold and silver" — ^much more fitly and 
appropriately, indeed. Gold and silver are the precious metals, the 
mines whence they are extracted are Royal mines, there are no other 
mines and minerals, or metals, strictly speaking, which can be said to be 
eftisdem generis with them. All others are spoken of in contradistinction 
to them, as base mines, and, though gold and silver are minerals, as are 
all metals, yet the term and description, which would best and most fa- 
miliarly describe them, would not be '^minerals", but ^^mctals" or ^'metallic 
minerals" ; and if we are to limit the general words to those which imme- 
diately antjscede them, we must read the sentence as if it ran '^ except- 
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ing all coals, and also gold and silver, and other metallic mines and mi- 
nerals" ; whence, if' we refer the general words to all that go before, we 
shall have nothing to alter or supply. It appears to me, then, that not 
only does the fair grammatical constiniction of the sentence require that 
those words should be so applied, but the terms and language employed 
favor and support this interpretation. 

There are two kinds of mines, viz., mines Royal, and base mines. 
Mines Royal are those which consist of gold and silver, or of base metals 
containing gold and silver also. Base mines are those which consist 
only of base metals, or base substances, as copper, tin, lead, iron, or 
coals, not having in them gold and silver ; Plowden 333. Now, if the 
exception here had been only of ** gold and silver and other mines and 
minerals*', that would have included, ex vi terming ooal, asphaltum, and 
all other base substances, as well as metals ; and it cannot the less in- 
clude them, because coal had already been mentioned. To limit, then, 
the effect and meaning of the words " mines and minerals", to metals only, 
would be an arbitrary mode of construction, and opposed to the proper and 
correct meaning of the words, which they receive in the English lan- 
guage, and which is invariably recognized in the decisions of the Courts. 
It was, however, contended against this, that the grant in this case, be- 
ing ex tpeciali gratia, &c., it waa to be construed in favor of the subject 
and against the Crown. I have not, in the construction of the words of 
this exception, as I understand it, given to them any additional force on 
the ground that the grant of the crown entitled it to such considenition, 
bnt I expound them according to that which appears to me the fair and 
natural, the apt and proper signification of the clause ; just, indeed, as I 
should do, if this were a deed from one subject to another, containing 
the exceptions in this grant. But we must not too readily concede that 
a grant ex speciaH gratia, Sec, has the effect which is here claimed for it. 

This is, by no means, a clearly established principle, and free from 
doubt. It is hardly necessary, in the view which I have taken, to dwell 
on this, but I may cite the opinion of Chief Baron Richard, in King v. 
Capper, 5 Price 261, on this subject : " It has been urged that the wordr^, 
€X mere motu spedali gratia et certa icientid'\ reduce a Royal grant to 
the same standard of construction as the grant of a subject, and bring it 
within the principle that it is to be taken most strongly against the 
grantor. I am, however, not of that opinion, and although cases to that 
effect may be found, yet they will not bear minute examination, when 
the principles on which they proceed are examined. 

The decision, respecting this point, in the case of Alton Woods, 1 Co. 
41, where it was very fully discussed and considered, is as follows : " In 
many cases the King's grant ex certa sctentia, Sec, shall be construtcd 
beneficially for the patentee, but such words should ivevct ^^vcySiw^^ w 
violent CT Btnamble constraction, or any construction wYi\c\v*vb ^.^^x!«x 

\1 
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the intent or purport of the King in his grant, but the gi'ant, notwith- 
itauding those wortU, sluiil be taken in an tisital sense and understanding.^* 

Such is the way in which I have endeavored to give its proper con- 
sUuclion to this grant ; luid with regard to the exception, supposing it is 
to be considered as if it were found in the deed of a subject, the rule is 
thus stated in Sheppard's Touchstone, 100: — ^' that though it is always 
taken most in favor of the ieoffee, yet it is a rule, that what will pass by 
words in a grant, will be excepted by the same words in an exception". 

On these principles, and under these authorities, I conclude that the 
exception in the grant embraces the minerals in question, whether that 
exception must be taken to mean all mines and minerals, when such 
will of course be its etlect, or whether it can mean onYy mines and 
minerals of the character and class of those already enumerated, for I 
hold these words ecjually a])plicable to all that arc before mentioned. 
To receive any meaning, tliey cannot include anything which bears any 
close analogy to gold and silver, and nmst, if confined to metallic mine- 
rals only, include under that tenn some which, view as such in the prc- 
j^ent day, are as unlike gold and silver, or even other metals so called, 
such as copper, lead, iron, &c., as can well be conceived, apart from sci- 
entific arrangements. If on the other hand we hold, as I do, that these 
words apply to minerals of a like character and cbiss with coal also, 
nothing can have a more appropriate reference to them than the mine- 
rahi in question. During a protracted trial of ten days, the sole question, 
and a very perplexing one, was whether it was or was not coal, on which 
point, as we are infonned after a still longer enquiry, a Jury in the 
neighbouring Province has arrived at a different verdict, finding it to be 
coal. Chemists and geologists appear much divided in opinion, respect- 
ing the pro[)er character of this mineral, and the scientific world may 
possibly hereafter place it in that class from which our Jury have ex- 
cluded it. If the case, indeed, had arisen as to the meaning of the grant, 
at the time when it passed, in 1813, it may perhaps be doubted whether, 
with the light which science had then shed upon the subject, any other 
conclusion could then have been formed tlian that it was identical with 
coal itself. We must, however, take the case as it stands, nor have I 
allowed any such consideration to influence my opini(Mi. 

I have not thought it necessary to consider the other points, which 
were so fully argued at the Bar, as according to the view which I take 
of this question, the rule for a new trial must be made absolute. 

DoDD, J. and DesBarres, J. stated that having been engaged on 
the cii*cuits since the argument of the cause in Easter Term, they had 
not hod an opportunity of preparing written opinions, but that they con- 
carred in the opinions of the Chief Justice and Bliss, J. 

Rule foT uew trial made abaolutc. 
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McDOUGALL v. McDONALD. 

July 12. 

A stay of proceedings by rule for security of costs, operates against the plaintiff 
only. 

Ritchie for defendant moved for security for costs on the ground oi* 
plaintiff being an absent or absconding d(;btor, and that the suit was 
brought for benefit of the assignees, and also for a stay of proceedings 
until security be filed. 

Johnston, Q. C. objects to the form of the rule which requires a stay 
of proceedings on the part of the plaintiff only. 

Court. The rule is reasonable. AVe have no doubt such was the 
true meaning of the rule which luis always been adopted in practice, al- 
though its language was apparently different. 

Rule ffrant^d. 



DONOVAN V. MAHAR AND FANNING, 

July 12. 

When the plaintiff's demand has been reduced hy cash payments below ten pounds 
in the City of Halifax, the Mayor's Court has exclu:$ive jurisdiction. 

Youngj Q. C. moved to enter judgment on an award macjc by J. W, 
Ritchie and G, A. Blanchard, Esquires, upon affidavits, by which it 
appeared that the arbitrators had power, under the rule of reference, to 
decide as well between the plaintiff and the defendants jointly, as (in 
case they should see fit) between the plaintiff and each of the defendants 
severally. They found that a particular sum of ninety-five pounds, paid 
by the defendants, had been paid by them on their joint account, and 
not on account of one only of the defendants, a<* was contended by the 
plaintiff. By giving this credit to tlie defendants jointly, they reduced 
the plaintiff's demand against both defendants to the sum of £•> 14s. 8d., 
and declined to investigate the state of the accounts between the plain- 
tiff and the defendants, severally. 

This application having been previously made to the Chief Justice at 
Chambers, His Lordship thought tliat the an\ount having been reduced 
by cash payments below the sum of ten pounds, and the cause of action 
having arisen, and all the parties being resident within the City of Ila- 
li&z, the jurisdiction belonged exclusively to tlie Mayor's Court, and 
therefore refused the application. 

T0UHff, Q. C. now contended that this suit, l\a\ii\s\i^fy\)aTCMk\gcv\. toe k 
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causo of action originally exceeding ten pounds, did not come within 
the 96th clause of the Act of Incorporation of the City of Halifax, which 
enacted that 

" No suit for any debt or dealings, the whole amount of which shall 
not exceed ten pounds, and which shall have arisen within the City, shall 
be brought in any other Court except by way of appeal to the Supreme 
C'ourt". In this case, the whole amount was above £100, and although 
it is reduced by a cjish payment, the case may occur where a plaintiff 
proceeds for sevend items, and fails in proof of one of them, but still re- 
covers a verdict for some eight or nine pounds. 

Halliburton, C. J. Tlic point has been decided against your po- 
sition repeatedly both in England and here. 

Young, Q. C. The English statutes are different in their language ; 
our statutes do not go so far. 

Bliss, J. The English statutes, like our or\vn, vary from each other 
in their language, but they are all to be taken together and receive the 
Fame construction. 

Young, Q. C. There ore no express words in the statute to take 
away the jurisdiction of the Supreme Court. The defendants here have 
recognized the jurisdiction of the Court by entering into the rule of 
reference. 

Bliss, J. Not more than they would liave done by filing a plea and 
going to trial. 

Court. When the amount olnimod by plaintiff is reduced by ciwh 
payments below ten pounds, and the defendants n^sidc in the City, as in 
this case, you must sue in the City Court the same a,s if it were original- 
ly only that amount. The arbitrators have expressly found that fact in 
this case, and therefore you cannot enter judgment for the plaintiff. 

Rule refused. 



JOHNSTON V. MATHESON. 

Jul J 21. 

A pfcadinj; must he i^cfrcd, as well as filed, before the prothonolary is instractcd to 
mark a defaiiit for want of J'ervicc. 

The Cour: will not set asirlc a release obtained, nendinj; suit, by defendant from 
plaintiff, nor compel the defendant to pay plaintiff ^s attorney his costs, wbere there 
has been no collusion. 

This was a rule nisi obtained at Pictou in June Term, on behalf of 
the plaintiff's attorney, to set aside a judgment by defaults f©F want of 
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replication, for irregularity, or, if held to bo regular, upon the merits, and 
also to prevent defendant from pleading and giving in evidence a release 
obtained by him from the plaintiif since the commencement of the suit, 
or otherwise that the defendant pay to the plaintijQf *8 attorney the costs 
of tlie action. 

It appeared from lengthy affidavits on both sides that the plaintiff, 
having become insolvent, had assigned his books to Messrs. Fairbanks 
4r AUisoiiSj who employed defendant to collect the debts. The plaintiff 
subsequently settled with them, and had his books returned. The 
defendant was sued to recover monies received by him while the 
books were in his hands. Subsequently he induced the plaintiff to give 
him a release of the action, which was now attacked by the plaintiff's 
attorney, on the ground that it was given after notice to the contrary, 
and in derogation of the rights of creditors for whom he was acting, 
and that the defendant had not paid the plaintiff's attoniey his costs of 
the action, nor even the costs of opposing an application previously made 
by him for security of costs. The release was plea<led by the defend- 
ant, a replication to which was filed by the defendant, and a copy 
left with the protJionotary to be served by him, but it was not actually 
served until after the defendant ha<l requested the prothonotary to mark 
a default for want of service of replication. 

Young, Q. C. on a former day moved to make the rule absolute, on 
the groun<l that the release was improperly obtained, without the consent 
of plaintiff's attorney, and to the injury of creditors, and claimed that the 
release be set aside, or tftat the defendant pay the costs of the suit ; and 
cited Ch. Arch. Prac, 27 and 109, 8th Ed. ; 4 B. and A. 419 ; 1 Doug. 
238; 1 Dowl. P. C. 288. 

C. Twining and Johnston, Q. C. shew cause upon affidavits, that the 
settlement between plaintiff and defendant was bona fide, that creditors 
were not prejudiced, that plaintiff acknowledged he had no right of action, 
and stated that he had funds in his attorney's hands sufficient to pay the 
costs ; and contend that there being no fraud, the settlement and release 
ought to stand, and the default to be sustained for want of service of 
replication. 

The Court took time to examine the affidavits, and now delivered 
judgment. 

Halliburton, C. J. This action originated in consequence of tho 
embarrassed state of the plaintiff's affairs, which induced him to make 
an assignment of all the debts due to him to Fairbanks 4r Allisons^ who 
employed the defendant, Mr. Matheson, to collect those debts. Subse- 
quently Fairbanks 4r Allisons re^convey the debts to the plaintiff^ ^Vwci 
brings this action to recover whatever proceeds Mr. Matheson uvvc^Vw?^ 
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collected under the assignment. The declaration was filed, and the usual 
plea put in, and then a demand of replication was served, for want of 
which a default was marked against the plaintiff by Mr, Matheson, ai\er 
(he fourteen days had elapsed. After defendant had left the office. 
Jfr. Skinner^ the prothonotiiry, called to him and asked him if he would 
not accept a paper, which is said to have been a copy of the replication. 
The question now ai'ises whether a copy of the replication should have 
been served upon the defendant within the fourteen days. It is given 
as a reason for not doing so, that the defendant lived at a distance of 
seven miles fix)m Pictou, but I am of opinion that this is no answer. It 
was contended in argument that a plaintifi" cannot release without the 
consent of his attorney. To that doctrine I cannot assent in a case like 
the present, where collusion and deception are expressly negatived by 
the affidavits. With respect to the costs incurred and taxed in a previ- 
ous stage of the cause, those were payable independently of the subse- 
quent proceedings, and the release is no answer to and ought not to af- 
fect the right thus acquired. 
The other Judges concurred. 

Rule accordingly without costs. 



LESSEE OF SEAMAN v. CAMPBELL. 

July 28. 

It is matter for the discretion of the Court, whether a defect in the Jury lists or in 
the panel, which has not been made a ground of objection at the trial, is a sufficient 
cause for setting aside a verdict. 

The omission of the residences and occupations of the Jurors, in the lists returned 
hy the Justices, held sufficient ground for quashing indictmentn found by the Grand 
Jury, and for setting aside special Jury panels in eanses not tried, but not sufficient 
to disturb verdicts in causes where the ot>jectiou was not made at the trial, unless it 
be shewn that injustice has been done. 

This was an action of ejectment tried at Amherst, in June Term, l>e- 
fore Doddj J. and a petit Jury, in which the Judge recommended a non- 
suit. This being refused the trial proceeded, and resulted in a verdict 
for the defendant. Certain supposed defects in the Jury lists having 
been discovered, and brought to the notice of the Court, during the term, 
but subsequent to the trial of this cause, rules nisi were granted by His 
Honor the presiding Judge, returnable to the present Trinity term, in 
the present and several other causes, in order to obtain the opinion of 
the full Court upon the questions raised. 

Revd. Laws. c. 136, sec. 5. " The Sessions shall from among their 
number appoint a committee of five Justices, resident in different sections 
of the county or district, for the purpose of preparing and revising the 
Grand and Petit Jury lists of the county or district, and shall from time 
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to time appoint others to act in the room of such as may die or be re- 
moved. 

Sec, 6. The committee, having been sworn, shall have free access to 
all public papere and accounts, and shall prepare and annually revise 
the lists, and shall transmit copies thereof to the prothonotary. 

Sec. 7. The lists of grand jurors shall contain all the Christain names 
and the suiiiames of all those (jualilied to serve as Grand Jurors, their 
places of residence, trades, callings, or employments, and whether senior 
or junior, or any other appellation by which they may be usually 
called or known. 

Sec. 8. The list of petit jurors shaU contain all the Christian names 
and the surnames of all those qualified to serve either as Grand or Petit 
Juroi's, their places of residence, ti-ades, callings, or employments, and 
whether senior or junior, or any other appellation by which they may 
be usually called or known". 

Johnston^ Q. C. on a former day moved for a rule absolute for a new 
trial on the following grounds ; — 

Ist. That there were many qualified persons in tiie county of Cum- 
berland, whose names were not contained in the Jury lists from which 
the panel was drawn. 

2nd. That to the names of the persons included in the lists were not 
added, their places of residence, ti*ades, callings, or employments, and 
whether senior or junior, or any other appellation as required by the 
statute. 

The facts were embodied in several affidavits, from which it appeared 
that the Justices appointed by the sessions had returned a list, which was 
composed of a distinct list for each township, attached together, but that 
beyond this general indication of residence, the designations required by 
the statute had not been annexed to the names of jurors ; that there 
were several names on the lists which appertained to two or more per- 
sons on their respective districts. That there were many qualified per- 
m>ns whose names were not included in the lists, and that these defects 
were not known to the plaintiff until after the trial. 

Johnston, Q. C. It is an essential requisite of our law that the dis- 
tinctive appellation of each juror shall be ascertained by the revising 
justices and entered on the list. This was enacted in order to prevent 
the Sheriff from exercising a power of selection, and from choosing dif- 
ferent persons from those intended, which he might do in many cases if 
the names were not distinguished. This system was first adopted in 
1848y since which period the law in this respect has been as at present. 
A similar defect occurred in Cumberland in 1849, and an ae.tNq«&^^»»>%.^ 
in 1850 to ohyiate the dii&culty by legalizing llieAial^ \»a\i\\Xierj coxX^Nj^ 
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revised ; but the principle was not altered. Whether the law is reason- 
able or not, it is certainly plainly its intention to take away from the 
Sheriff all power of selecting jurors. On these lists there are a consi- 
derable number of names thus undistinguished, and the Sheriff has 
thereby been placed in a position in which he has been, or may be, com- 
pelled to exercise a discretion, as to which party he is to serve. He 
must either exercise his own will, or take the direction of the parties 
concerned, which would be monstrous and impossible. In the former 
case he exercises a power of selection without being responsible. If he 
summon neither, he does not summon the Jury given by the law, while 
it is quite probable that he may summon parties who were not intended 
to be placed on the list at all. It may be said that the plaintiff has pre- 
cluded himself from taking this objection by going to trial before the 
Jury, but that is met by the affidavits which shew that his counsel did 
not know of the defects until after the trial. Authorities will be produced 
subsequently, but at present I rest on the law of Nova Scotia in which 
the principle is not only clearly laid down, but is strengthened and ex- 
plained by the subsequent enactment. 

DoDU, J. In the former case which occurred in Cumberland, to 
which you have referred, there had been no trial. 

Bliss, J. The authorities make a very material distinction on that 
point. 

Johnston, Q. C. The law is so palpable that the authorities must be 
very strong to establish such a distinction. Is a suitor to inquire re- 
specting the legality of the appointment of every officer of the Court, be- 
fore he goes to trial ? 

J, Mc Cully. J in shewing cause, contended that the facts before the 
C-ourt were not sufficient to sustain the rule. These lists were, in fact, 
eighteen months old, and all the individuals who were sworn to as hav- 
ing been omitted from the lists, although now qualified, might have been 
disqualified at the time they were made up. The defendant's attorney 
and counsel swear that they did not know of the defects before trial, but 
it does not appear that the plaintiff was ignorant of them, nor is it sworn 
that the plaintiff had any merits, that he had not a fair trial, or that jus- 
tice was not done. There were at least some qualified jurors on the 
lists, and it does not appear but that all the jurors who tried the cause 
were qualified, nor is it sworn that any of the persons named on the 
panel were of the number of those where there were more than one of 
the same name, and as the plaintiff has not shewn that the supposed de- 
fects in the list touch this case, the Court will not presume it Bat I 
contend HhAt the lists are not defectiye. They are made up in dbtinct 
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lists for each separate district, and the districts are named on the lists. 
The place of residence is therefore given. The act requires the inser- 
tion of their "places of i*esidence, trades, callings ar employments. 

Co URT. The word "or" refers to the three last words, " trades, callings, 
«r employments". The act requires the place of residence, cmd also th<i 
trade, calling, or employment 

J. Mc CuUy. Tlic argument that several names were left out cannot bo 
sustained unless it be absolutely requisite that every qualified name be 
on the lists. The statute is directory. If every qualified name must 
be on the lists, we never can have a qualified Jury because parties are 
continually coming of age, and otherwise become qualified. Again, if it 
is to be an objection to the list that unqualified persons are on it, wc are 
as badly off because parties are continually becoming disqualified by ago 
and otherwise. The lists having been made up, ought not to be attack- 
ed on slight grounds, especially where, as in this case, the Jury have dis- 
charged their functions. As to the Legislature having passed an act to 
remedy this supposed defect on a particular occasion, the fact was that 
another difficulty having arisen, and the Legislature being about to pass 
an act to remedy that difficulty, used language sufficiently general to ap- 
ply to a case like the present ; and as to there being double names on the 
Jury lists, and the possibility of the Sheriff selecting and summoning 
the wrong party, Uiat objection cannot apply to this case, because it has 
not been shewn that these are double names in this panel. 

Cites BrunskiU v. Giles^ 2 Moore and Scotty 41, where the brother of 
the plaintiff's attorney summoned the Jury and the verdict was sustain- 
ed, because the defendant did not shew that he had used all diligence to 
discover the defect before trial, In T/ie King v. SuUony 8 B. and C. 
417, one of the special jurors was an alien, but the verdict was sustain- 
ed because the defendant had an opportunity of making his challenge, 
but had preferred taking his chance of a verdict, although it was sworn 
that the defendant did not know of the objection before trial. The Xing 
TVemeamey 5 B. and C. 254. In this case the verdict was set aside be- 
cause a person disqualified in respect both of age and property, and 
whose naihe was not on the panel, sat on the Jury at the trial of the 
cause. No such defects are shewn in the present case. In ffill v. 
Teatetf 12 East 229, the father was summoned, and the son came and 
sat on the Jury, and the Court refused the rule to set aside the verdict, 
holding that it was a matter within their discretion, and that no injustice 
had been shewn. Also, Willes 484 ; 4 M. and S. 467 ; 1 BL Com. 348. 

In this case the pliuntiff, as is admitted, failed from a defect in laft\»a- 
timony. He had a &ir trials and the Judge ai ihe trial ieGoiam«a^^« 
naasujL 
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Stewart replies. The plaintiff rests on the law of this Province. Are 
the parties whose names are on this list Jufors, or are they not ? A le- 
gal Jury is a material and necessary part of the Court, and although not 
permanent officers like the Judges, the Jurors are as indispensable in 
those proceedings where their assistance is required* In The Queen t. 
O* Oonnen, Jurist 34 to 64, this question arose. In Ireland, as here, 
the challenge to the array was abolished. The law of Ireland author- 
ises the Court in case of defect in the Jury list, to go back to the list of 
the previous year, and it provides a judicial officer, whose duty it is to 
determine annually as to the qualifications of the Jurors, to strike off 
those who are disqualified, and to add others* In that case a list had 
been returned by the Recorder, the officer whose duty it was by law to 
revise the lists, but a part of the lists had been fraudulentty abstracted 
by sonic unknown person. The Jury was objected to by challenge, to 
which the Attorney General demurred. The case came before the 
House of Lords on appeal, and the decision was, that this was not a 
ground of challenge, becairse the effect of the alteration in the law, had 
been to take away the right of challenge from the Sheriff, and with it 
abolished the challenge itself. But at the same time it was acknow- 
ledged that there was a remedy, without pointing out where that remedy 
was. We submit that the remedy is by summary application as in this 
case, and that the defect in this case is the same as existed there, inas- 
much as there are shewn to be many qualified persons whose names are 
not on the list. 

The n)Bxt objection is, that there are no designations to the names. 
In most places thei^e are many persons of the same name. It is not ne- 
cessary to shew that such is the case with this list. The fact that it 
may be so, has caused the Legislature to step in and provide against the 
possibility of fraucT and collusion, arising from that cause. It is not a 
question of justice or injustice. It is a patent defect affecting the valid- 
ity of every proceeding. Tliis was no Jury. 

Bliss, J. If there be but one man on the list who is disqualified, ia 
thfere no Jury ? It is the same principle, only a stronger case. 

Stewart. I think not. It is as if a Serjeant at law went on the bench 
without authority. 

Halliburton, C. J. The law requires the Judges to be appointed 
frota among Barristers who have been five years in practice. Suppose 
, one were appointed who had not been five years in practice ? 

Siewart. In the' case of 4 M. and S. 467, the objection was taken at 
the trial by the defendant, but the plamliff Nveul oU) «M Uie verdiet was 
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set aside. Here the plaintiff did not know of the defect which dJstiu- 
guishes the case. 

Johmtony Q. C, On the same side, rested on the law of the Province, 
under which he contended this was not a legal Jury, and if not, the pro- 
ceeding must be irregular. The plaintiff has not in this case taken the 
chance of a verdict, because he knew of no other chance. He had no 
choice. The affidavits state that not only the lists from which the panel 
was drawn, but the panel itself was defective in not having any desig- 
nation to the names beyond the general designation of the district at tlic 
head of the respective lists. This is not even a sufficient designation of 
the residence, but the particular part of the district ought to be given ; 
for in an extensive district there may be many of the same name. The 
Act is very particularly framed so as to prevent such confusion, and is 
80 particular as to require that in addition to the residence and occupa- 
tions, the list shall distinguish between senior and junior. In the cases 
cited there was a Jury, although some individuals might be liable to ob- 
jection, but here there was no Jury at all. The whole list was defect- 
ive, as none of the parties were qualified as prescribed by law, for want 
of compliance with its requisites. The cases cited are all distinguishable 
not only on this broad ground, but in their individual circumstances ex- 
cept HiU V. TecUes, which was obviously overruled by Hex v. Tremeame. 

There were several other causes of a similar nature to the present be- 
fore the Court, some of which had been argued, and in others the coun- 
sel engaged had declined further argument. One of these was Dickey 
V. Nugent, on a rule to set aside the special Jury panel in a cause whicli 
had not been tried, and another, The Queen v. Paterson, in which an in- 
dictment had been found by the Grand Jury. In Lessee of Watson v. 
Watson, the circumstances were similar to the present case, and in Ack- 
trly v. Pineo, the plaintiff had submitted to a nonsuit, which he now en- 
deavored to set aside on the ground of a mistrial. 

These several causes are all adverted to in the following opinions of 
the Judges. 

Halliburtox, C. J. After looking into all the cases which have 
been cited, I find it to be quite clear that the objection taken is one upon 
which the Court is to exercise its discretion, and I tliink we cannot (]q 
better than adopt the language of Best, J. in The King v. Hunt, 4 B. 
and A- 430. The objection in that case, which was an information for 
a libel, under which the defendant had been convicted, was that only ten 
special Jurymen appeared, and two Talesmen were sworn, when two of 
the non-attending special Jurymen had not been summoned. 

The whole Court were of opinion that the venUct sKowVi tkoV. \i«i %srX 
•side on ihAt ground, and Best, J. said, ** It is distmcAy %\«lV^^ Vei T^vov^ 
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r. Jfobson, 2 MarsJiall 154, by Lord Chief Justice Qilh$j that applica- 
tions of this sort must be to the discretion of the Court, and that they 
will, if justice requires it, accede to them. From any other way of con- 
sidering the question great mischief would ensue. Li cases of felony or 
treason, where a party has been acquitted, it would follow that the Crown, 
by proving an omission by the Sheriff to summon one Jurjrman, might 
try the case a second time. Taking it to be an application to our dis- 
cretion, is it shown that any injustice has been done ? The rule is this : 
— if the officer has not done his duty, he is to be punished for it, and if 
his omission has actually prejudiced the party, then it is in the discre- 
tion of the Court to prevent injustice being done, by granting a new 
triaL Li this case the omission is not shewn to have been prejudicial to 
this defendant, and therefore I think the rule ought to be refused". 

Now, in the exercise of our discretion upon this objection to the ver- 
dicts which have passed in the cases of lessee of Watson v. Watson, and 
lessee of Seaman v. Campbell, I ask, in the language of Best, J., already 
cited, is it shewn that any injustice has been done ? None such was 
shewn. The labor, expense, and anxiety of a trial has been sustauied 
by the parties, and I cannot see any reason why that should be a^in 
gone through, when the verdicts are not complained of, because the ma- 
gistrates whose duty it was to return the Jury lists have not done so. 
As Best, J. observes, they may be punished for it, but unless the omis- 
sion have actually produced prejudice to the parties, wc ought not to 
disturb the verdicts found by the Jurors they did return. But monstrous 
would it be to take off a nonsuit to which the party has submitted at the 
trial, upon the ground df an objection to the Jury lists, when the Jury 
could have nothing to do with ordering a nonsuit. 

But in cases wliere the objection is made before the trial, and where 
no such expense has been incurred, there the C'ourt, if it is still to be 
considered as a matter on which they are to exercise their discretion, 
will at all times listen seriously to objections founded upon the conduct 
of those upon whom the important duty of returning Jurors is imposed ; 
and as it clearly appears that the directions of the law have not been 
complied with in the county of Cumberland, I think the objections to the 
indictment found by the Grand Jury in the case of The Queen v. Pat^ 
ferson, and to the special Jury in Dichey v. Nugent, must prevail. 

If these were mere arbitrary directions, still as the Legislature have 
thought fit to adopt them, they must be complied with. But they are^ 
in fact, wise and necesi?ary. Names are indispensable to distinguish one 
individual from another in the intercourse of society. Where many in- 
dividuals bear the same name, much confusion would ensue in the busi* 
ness of life, if some addition were not adopted to distinguish the one from 
the other. The Legislature have directed this to be done by inserting 
the trades, callings, and places of residence of those who shall be returned 
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to serve as Grand and Petit Jurors. These directions have not been 
complied with, and the omissions are of such a nature as to leave the 
Sheriff in doubt who he is to summon to perform the important duty of 
Jurors. 

It has been arged that the objection should not avail in the cases of 
special Juries, because there the parties have seen the panel, and have 
struck the Jury ; but I think that of little consequence. A party might 
not know that there were two John Smiths or Richard Roes in the 
county. He leaves one of that name on because he has no objection to 
have his cause tried by him, and another man is summoned to whom he 
might reasonably have objected. 

The law is plain and positive ; the convenience of society dictated its 
enactments ; and where the objection is taken in time, as it has been in 
The Queen v. Patterson^ and Dickey v. Niigenty it must prevail, and 
therefore the rules in both these cases must be made absolute. 

But as this is a new question, and arises out of the omissions of the of* 
fioers whose duty it was to return the Jury lists, I think it should be 
without costs. 

Bliss, J. There is a clear distinction between taking the objection 
before, and taking it after a verdict. By staying the proceedings before 
a trial comes on, until an error is rectified, no injustice is done to either 
party. It is otherwise after a trial, when one of the parties has obtain- 
ed an advantage. If we were^ to lay down a rule, that when a cause 
has been tried by an irregular Jury, the verdict is, of course, irregular, 
and must be set aside, we would empty the Penitentiary, as there is no 
time fixed when the objection should be taken, and wc might be called 
on to go back to an indefinite period. 

DoDD, J. concurred, and stated that DesBarres, J. who had left 
town on Circuit, also concurred in this decision. 

Rule for new trial discharged. 



THE QUEEN v. JOSHUA HEUSTIS. 

Jaly 28. 

A Magistrate is entitled to six daj*8 notice of a motion for a criminal informatioD 
against him, for a violation of his duty. 

The motion mast be made in sufficient time to enable the party accused to answer 
the same term. 

Johnston, Q. C. moves for a rule nisi calling upon Joshua ffeustiSf 
Esquire, a Justice of the Peace for the county of Cumberland, to shew 
cause why a criminal information should not be filed agamst him. ea tbft 
gronnd of corrupt HlegaJ, and improper violatioii ot \u& ^xit^ «& ^w^ ^ 
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the Magistmtes appointed for the purpose of revising and making up 
i-ertain Jury lists in that county. A charge of this nature touches, on 
the one hand, the character of the Magistrate, and on the other, the ad- 
ministration of justice. The law having given to suitors in the Courts 
the security of a supervising committee, appointed by the Magistracy 
from among themselves, for the fair and just selection of those persons 
who are by law qualified to act as Jurors, it is of the utmost importance 
that such a tribunal should act with entire fairness and impartiality. 
Under the circumstances disclosed in the affidavits, it is impossible to 
believe that this Magistrate has so acted. 

The learned counsel then read the affidavits of a number of individu- 
als residing at Wallace, River Philip, "West Chester, and Pugwash, in 
the county of Cumberland, that they were qualified by law to serve as 
jurors, and believed that they had been intentionally lefl off the Jury 
Ytst for the county, by the said Joshua Heustis, from political motives, he 
being an active supporter of the government, and they conservatives. 

Also, an affidavit from i?. B, Dickey ^ Esquire, that he felt himself ag- 
grieved in not being able to try two libel suits against Messrs. Nugent 
and Annand at the last term of the Court, in consecjuence of the irregu- 
larities in the Jury lists. 

Also, an affidavit of Silas H. Morse, Esquire, stating that he had sug- 
gested to Mr, Heustis that, in revising the list, he should designate 
each Juror by his name, place of residence, and occupation, as required 
by the law, to which he replied that he was not paid for performing the 
duty, and therefore would not go to that trouble ; and also that he, the 
deponent, had not altered the lists while in his custody. 

Also, an affidavit oi Alexander McFarlane, Esquire, to the effect that 
he had, on Friday the 15th day of July, served the defendant with no- 
tice that this application would be made on the following Monday for 
the causes assigned in the rule. 

Bliss, J. There were five Magistrates on the committee. "Wliy do 
you apply for an information against one only ? 

Johnston, Q. C. By reference to the list, it will appear that the dis- 
trict of Wallace, in wliich the parties omitted reside, is that for which 
the defendant made up the list, which list is subscribed with his name. 
The affidavits of James Stewart and others were also read, to shew that 
defendant was the Magistrate appointed to revise the Jury lists for that 
district 

Our. adv. tmk. 

On the 25th instant, Johnston, Q. C. applied to file two additional td* 
fidavits, and the Court then intimated that they had serious doubts, both 
MS to the BuBciency of the afildavits, upon the merits, — as they did not 
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shew that jurors of one political party only were omitted, — and also as to 
the time of making the motion, and the want of sufficient notice. 
The Court now delivered judgment. 

Halliburton, C. J. As Magistrates have many onerous duties to 
perform for the public, the law, although it will pimh»h them for abusing 
their power to the injury of an hidividual, requires that notice of any 
intention to proceed against tliem must be given to them before such pro- 
ceedings are conmienced. In the case of The King v. Hemingy Dentnan, 
C. J. said, " It is an established rule of practice, that no application for 
a criminal information can be made against a Magistrate for any thing 
done in the course of his office without previous notice", 5 B. and Adol. 
666 ; and in exparte Ferdifnan, 2 Ad. and El, 127, the same learned 
Judge, with the concurrence of the whole Court, decided that six days 
notice must be given. It was required by statute in cases of certiorari, 
and he thought it reasonable that the same rule should prevail in tho 
case of notices for a criminal information. 

There is another shield thrown over Magistrates. The Court will not 
allow them to be harassed by having rules of this kind hanging over 
them. In The King v. Sutton, 7 T. R. 80, Lord Kenyon, C. J. expressed 
a doubt whether it was not contrary to the practice of the Court to grant 
an information against a Magistrate so late in the term, that he could 
not shew cause during the term ; and whether the application should 
not be deferred until the next term. It was, however, granted in that 
case, because the supposed misconduct took place during the term ; but 
a similar motion was immediately refused where the supposed miscon- 
duct took place before the term. 

In The King v. Harries, et. al,, 18 East 270, it was held that a cri- 
minal information might be granted in the second term, where no assizes 
had intervened. But in The King v. Marshall, 13 East 322, it was 
refused where it was made so late in the second term that the Magis- 
trates would have no opportimity of shewing cause in that term against 
a rule nisi, if granted. 

Upon both these grounds, therefore, I think the rule now applied for 
must be refused. 

Bliss, J. A distinction is taken in the books between motions for 
information against Ma^trates, and against other parties. With respect 
to a Justice of the Peace the rule is very stringent, both as to the notice, 
and the time of making the application. He is entitled to answer the 
application for a rule nisi, and it must not be made so late in the term 
that he cannot answer it the same term, because the pendency of such a 
motion might affect his usefulness as a magistrate in the mean time. 7 
T. B. 80; 13 East. 325; 4 fi. and A. 867. In The Kin^ n. J^\%> 
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1 Q. B. Rep. 484, it is said that the decision in The King v. HarrieSy 
as to the intervention of the assizes, was extrajudicial, but I do not 
think so. In tlie case of Rex v. Hartley ^ reported in the note to The 
King v. Jollier tlie same principle is recognized. 

The notice in this case was to answer the application within four days 
after the service of the notice. It is true that the motion was not actu- 
ally made until the six days had expired, but that is not sufficient. The 
notice ought to have been served at least six days before the earliest pe- 
riod at which the application could be made. 4 B. and A. 8G5 ; 2 Ad. 
and El. 127. 

DoDD, J. This application appears to be made by Mr, Dickey, on 
account of the disappointment he experienced in not obtaining a trial 
of causes in which he was interested. If he has sustained any damage, 
he has his remedy by applying for an indictment I would very much 
prefer a party making his application to the Grand Jury in ca?es like the 
present. I concur in the opinion given by the other Judges. 

Rule refused. 
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WOODWORTH V. WITHROW. 

Noyember 15. 

Johnston^ Q. C. moved for a rule nin to set aside writ and declara- 
tion in a suit in the nature of an action for malicious prosecution, on the 
ground that it contained a number of formal allegations, similar to a de- 
claration under the old practice. 

Sitchie, cotUrOy admitted that the declaration was unnecessarily long. 
The allegations were evidently introduced by the attorney from caution. 
There was no objection to alter the declaration if the Court considered 
it advisable, but as it was to the plaintiff's own disadvantage to expose 
his case, he suggested that it might be as well to leave it as originally 
^wn. 

Court. We think it would be better to amend, as if left as it is, it 
will lengthen the subsequent proceedings. It wiU be advisable to avoid 
these lengthy declarations as far as possible under the new act The 
action for malicious prosecution is one which might easily be brought in 
a few words. 

^ule granted, and also rule to amend without costs. 



THE QUEEN v. HENDRY. 

KoTember 15. 

M$rdmh moved for a precept to the Sheriff of tViQ coxxwl^ o( YL^lscs. 

1\ 



lOe CHURCH-WABDENS v. DAVISON. 

to abate a nuisance. An indictment had been preferred against the de* 
fendant in a previous term, at the instance of the City of Halfax, for 
erecting a building on a public street, and a judgment obtained, requiring 
him to abate the nuisance. It now appeared bj affidavits that the 
muisance had not been abated pursuant to the judgment. 

Eule nisi granted. 
The rule was subsequently made absolute. 



TRENHOLM v. TRENHOLM, et. oL EXECUTORS. 

November 15. 

Smithy for defendants, applied for a rule to declare the plaintiflToizt of 
Court for not amending his declaration within twelve months, pursuant 
to rule obtained by him for that purpose. 

It appeared by the affidavits that the plaintiff had given aotice c^ dis- 
ccmtinuance, but no rule had been filed, and when the defendants had 
attempted to tax their costs the plaintiff had objected. 

CouBT. We will give you a rule nisi for the defendant to shew causa 
why the suit should not be discontinued, and the defendants allowed to 
tax their costs. 

Bule nisi. 



CHURCH WARDENS, &a AMHERST, v. DAVISON. 

NoTember 15. 

fifcCuJly moved for a rule nisi for the costs of the day for not pro- 
ceeding to trial, against the individual members of the corporation of St. 
FauFs Church in Amherst. It appeared by the affidavits that the cosCa 
had been taxed, and execution issued against the corporation, which had 
been returned not satisfied. That application had been made to the ofii- 
cers of the corporation for payment of the amount, which they had re- 
fused, although they had funds in their hands. Cites Rev. Stat, c 87, 
s. 13, p. 258. The individual members were liable at common law but 
this enactment, provided that they should not be liable beyond a speci- 
fied amount. The rule was drawn requiring them to shew cause why 
the execution should not issue against the individual members of the 
corporation, and also that proceedings be stayed. 

Halliburton, C. J. Take your rule for the execution only, or ektf 
iti the alternative. You cannot have a cumulative remedy. 

• . . Rule I 
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BARNABY et. aL v. GARDNER et. oL 

Kovember 15. 

J. W. Johnstony JunV., moved for a retaxation of co^. 
It appeared that the objection was not taken before the Judge at the 
taxation of the bilL 

CouBT. If the objection was not brought to the notice of the Judge, 
jour proper course is to apply to him at Chambers. 

Rule refused. 



STALKER et. al .v. WIER et. aL 

NoTember 15. 

The Owut wflt grant a special Jary after an ineffectual trial, upon caue ibewn. 
The Conn will, under peculiar circamitancea, order a special Jury cante to fet 
down for a particolar day, upon special grounds shewn. 

This was an action of trover tried in last Easter Term before a Petit 
Jury, who could not agree on a verdict 

Riichiey on behalf of plaintiffs, now moved for a special Jury, upon the 
ground that the cause was of much consequence, not only on account of 
the amount involved, and heavy costs incurred, but for the purpose of 
aettling an important commercial principle. 

JohnstoHy Q. & objects that the application is too late, there having 
been a triaL 

CouBT. One of the grounds laid, and a very important one if true, 
it that the former Jury did not do justice. We will grant a rule ntti. 

Rule urn granted, which was afterwards made absolute without oppo* 
tttion. 

November SS. 

JchfuUmy Q. C, for the defendants, on 16th instant, obtained leave to 
aend back the commission issued on belialf of the defendants, and exe- 
ented at New York since the former trial, to amend the return endorsed 
thereon by having it signed by the commissioners, and also to obtain 
proof that the third commissioner, who did not take part in the commis- 
sioD, had received notice of the execution thereof pursuant to the rule 
upon which the commission issued. A rule niti was granted, which was 
tabiequently made absolute, the plaintiff's counsel refusing to oonaeiit 
to waive the two olyectioos. 
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Johnston, Q. C, for defendants, subsequent!/ obtained a rule nisi to 
set the cause down for trial on the second Friday in the Sittings, so as 
to enable the commission to be returned ; and further, that if the list 
of trials should have been gone through before that daj, the Court 
would not adjourn over, but would wait until that day for the trial in 
this cause, in case the commission should arrive. This rule was opposed 
as furnishing an inconvenient precedent. 

Young, Q. C. and jRitchiej contra. 

After argument, in consideration that the trial of the cause on a for* 
mer occasion occupied four days, that both parties had expressed anxiety 
to have it tried during the present Sittings, that a number of witnesses 
were in attendance from Guysboro* and St Mary's at a very heavy ex- 
pense, that it was a special Jury cause, and that the only obstacle to 
trying it at once arose from the merely formal objections to the commis- 
sion which the plaintiffs' counsel would not consent to rectify, the 
Court modified the rule so as to prevent its being made a precedent, and 
granted it in the following form ; — 

"Upon reading the affidavit of Charles Twining, filed on behalf of the 
defendants, it is ordered tnat the said cause be set down for trial on the 
second Friday of the Sittings, provided the commission be returned from 
New York before that time, and if not, that the said cause be continued 
until the ensuing Easter term, on pa3rment, by the defendants, of the ex- 
penses of the plaintiff's witnesses, between the day when the cause is 
called in ordinary course, and the day of trial under this rule ; and 
further, on payment by the defendants of the costs of the term, if the 
cause shall go over in consequence of the commission not being returned 
on the -said second Friday. 

"And it is ordered that, in case the trials of the term shall have been 
concluded before the said second Friday, the Court will a(^ourn to that 
clay for the trial of this cause, in consequence of the great expense of 
procuring the attendance of the witnesses on both sides, and also in con- 
sideration that the trial is ordered by a special Jury, and of other cir- 
cumstances connected with the cause, but not as a course of practice ap- 
proved by the Court, nor one which shall be drawn into precedent here- 
after". 



GREGORY MAYHEW v. RICHARD FEN. 

November 16. 

In foreclosure of tnortgagcs in the Supreme Court by ejectment, the ejectment snd 
forMkMilre are distinct proceedinffs. and the Utter nisy bt set aside for irregularity 
without disturbing the former. 
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The declaration in ejectment must be served npon the tenant in pofsesiion, and 
the order of foreclosure and sale npon all the parlies having equitable interests in the 
premises. 

An assignment bj the mortgagor of his equity of redemption, nnder the insolvent 
debtor^s act, makes his assignee a tmstee for him, and leaves in him a remaining in- 
terest, in the nature of an equity of redemption, sufficient to entitle him to be made a 



party to a foreclosure of the mortgaged premises. 

The rule or order to sell, must be annexed to the mortgage, or else 
scription, by which the premises intended to be sold may be known. 



contain a de- 



Tms was a motion to make absolute a rule nisij obtained at the October 
Term in Shelburne, to set aside, for irregularity, a judgment, in an 
action of ejectment brought for the foreclosure of a mortgage, with the 
subsequent proceedings thereon, including the sale of the mortgaged 
premises. 

It appeared bj the affidavits that the mortgage sought to be fore- 
closed was made bj one John S. Smith to the plaintiff. That John S. 
Smithy becoming insolvent, was arrested at the suit of one Robert P. 

WoodiU, and in order to obtain the benefit of the insolvent debtor's 
act, assigned his equity of redemption in the mortgaged premises, to 

WbodilL That the plaintiff commenced an action of ejectment in the 
Supreme Court at Shelburne, under the statute, for the purpose of fore- 
closing the mortgage, and served the declaration, and subsequently the 
order of foreclosure, upon WoodiU, but not upon Smith the mortgagor, 
and it appeared by the affidavit of Smith that he had never given up 
possession of the land to WoodiU, The affidavits also verified a tender 
to the plaintiff of his debt and interest by John S. Smith, who had, since 
the foreclosure, obtained a re-assignment from WoodiU, And ^t^ 
also stated in his affidavit that he did not know of the foreclosure un- 
til after the order had passed. The affidavits on the part of the defend- 
ant shewed that the property was wild and uncultivated land, fifteen 
miles distant from the residence of Smith the mortgagor, that it had not 
been in the actual possession of Smith, and that his interest was vested 
in WoodiU at the commencement of the proceedings. They also stated 
that the tender was refused because it did not include the costs. In other 
respects, the facts were not materially varied from the statements in the 
affidavits in support of the motion. 

Toung, Q. C., in support of rule, relied on the following grotmds ; — 
Ist. That the ejectment was brought against a party not in possession. 
The Rev. Stat, c 117, requires process to be served on all parties who 
would be made defendants in Chancery, and in Chancery in this Pro- 
vince it is the invariable practice to make the mortgagor a party to the 
foreclosure. 

2nd. That the proceedings, although commenced in May teim, 1858, 
after the passing of the Revised Statutes, were brought under the re- 
pealed iBtatnte, which was referred to by its title in the prooi^^^x^^Vcw- 
stead cf the 'Berwed Laws. 
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3rd. That do affidavits had been filed to the effect that there were no 
proceedings pending in Chancery as required bj statute, which enacts 
that these proceedings for foreclosure in the Supreme Court can only 
be taken when there are no proceedings in Chancery. 

4th. That the original mortgage had not been filed in the Court 
5th. That the premises are not described in the order of sale, nor 
docs it refer to the mortgage, so that they could be identified. Tlie prac- 
tice in Halifax has been to annex the mortgage to the order of sale. 

J. S. Smithy contra. This is a combination of two distinct proceed- 
ings, the action of ejectment, and a foreclosure in Chancery. One of 
these may be regular, and the other irregular, and in order to set both 
aside, both must be shewn to be irregular. The rule asks to set aside 
the judgment. The action of ejectment and judgment therein precede 
the foreclosure, and the latter may be irregular and be set aside with- 
out impeaching the former. This rule asks too much, because it asks 
to set aside the judgment and all the proceedings. The action of eject- 
ment and judgment therein are clearly regular, as the declaration was 
served upon WoodiU who was as much in possession as any person could 
be of wild and uncultivated lands. There was no actual possession in 
any body, but the constructive possession was in WoodiU. 

It is true that it does not appear that any affidavit was filed shewing 
that there were no proceedings pending in Chancery, but the statute 
does not require any such affidavit, and if there were any such proceed- 
ings pending, it was open to the defendant to come and shew the fact ; 
not having done so, the Court will not presume that there were anj 
such proceedings. 

It is contended that the order of sale ought to have been served upon 
the mortgagor, but the act does not require it, and in a foreclosure in 
Chancery the mortgagor need not be called in. 

Bliss, J. Not if he has assigned aU his interest, but an assignment 
under the insolvent debtor's act makes the assignee a trustee for the in- 
solvent, and leaves a remaining interest in him ; and in Chancery, all 
the parties who are interested, all who represent the whole equity of re- 
demption, must be called in as defendants. 

J. R. Smith. This party could not redeem except for WbodilL If 
he could, WoodiU and Smith might have conflicting equities of redemp- 
tion. Only the party who has the equity of redemption can redeem. 

HallibubtoX) C. J. The ownership, to a large extent, remains in 
the mortgagor. In this case he has parted with so much of thai re* 
maining interest as will suffice to pay WoodiWi debt, but there is an in- 
ieresl still remaining in him which WoodiU might foreclose and aelL 
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This interest ought to be the more tenderly taken care of, because the 
assignment to Woodill was compulsory. 

J. J?. Smith admitted that the rule was apparently deficient in not con- 
taining a description, but contended that the description was unnecessary, 
as the rule was headed in the cause, and by reference to the papers in 
the cause the premises could be identified. 

Bliss, J. The suit is brought against a nominal defendant, and the 
plaintiff, under this rule, might have sold any property that ever was 
mortgaged to him. It would have been no better had the title of the 
suit been Mayhew v. Woodill, The fordosure cannot be sustained. 
The only question is as to the ejectment. 

The other Judges concurred. 

Halliburtoit, C. J. This affects the sale, but not the judgment in 
ejectment. It has been settled that the proceedings are distinct, and 
that although the judgment in ejectment or debt may be good, yet the 
Court may refuse to foreclose upon the equities. We will hear Mr. 
Toung as to the irregularity of the action of ejectment. There is an im- 
portant variance between the affidavits in support of, and those agunst 
tlie rule, respecting the possession, as it appears that Smith had neither 
actual nor constructive possession. 

Toung, Q. C. contended that the two proceedings could not be dis- 
joined as they were expressly brought, as appeared on their fietce, for 
the purpose of foreclosing, and for no other purpose. That there was 
in fact, no judgment entered in the action, except the order of sale. That 
it appeared clearly by the affidavits that SmiUi did not know of these 
proceedings, and he inferred that it was the intention of the Legislature 
that he should be served with the declaration in ejectment from the Rev. 
Stat c 117, s. 2, which prescribes the method of effecting service of the 
declaration in ejectment upon the mortgagor when he is an absent or 
absconding debtor, by serving process on the party in possession. This 
enactment was passed to meet the case of an absent or absconding 
mortgagor, and if it were not necessary that he should be served why 
was it made ? The whole proceedings being brought to effect a fore- 
closure, the ejectment, which is merely a part of the proceedings, should 
be treated as a foreclosure, and as subject to the same rules. 

Court. A party may pursue his legal and ordinary remedy by eject- 
ment to recover possession of the mortgaged premises from the party 
who ii in possession of them. Or he may pursue the ordinary remedy 
to recover the amount due by action of debt The law says he may do 
9omMii^ WK9rf thaa flyg -he may go on and faredf»e% ^\)lV.\SlV^^&^ 
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80 he must bring in all the necessary parties. We do not infer from the 
provision made in the Revised Laws for the case of absconding debtors, 
that the Legislature intended to vary the remedy in other respects, as 
the chapter is similar in its general features to the old act We do not 
think that Smith was sufficiently brought in to effect a foreclosure, and 
entitle the plaintiff to an order of sale. Even if it appeared dearij 
that he knew of the foreclosure, it would not be sufficient as he must be 
brought in regularly. But we think that the declaration in ejectment 
having been served on the party in possession, the judgment by default 
is regular, and the plaintiff may issue his habere facias upon it, and take 
possession of the premises. As neither party has succeeded in obtaining 
all he asked, the rule must be without costs on either side. 

Bule modified accordingly. 



LESSEE OF PHAILEN v. PHAILEN. 

December 1. 

A petit Jary cause on the docket ot causes for trial may be set down on a paitica- 
lar day upon special grounds, and where the drcnmstances are peculiar. 

t/1 W, Johnston, JurCr., for lessors of plaintiff, moved yesterday, being 
the second day of sittings afler term, and immediately before the calling 
of the cause, to set it down for trial on Monday next the 5th inst., out 
of its regular course, upon special grounds shewn by affidavit. 

It appeared that one of the plaintiff's witnesses, residing at Windsor, 
was the only witness to prove a material document That notice had 
been served requiring the defendant's attorney to enter into a rule to 
admit this document in evidence under Rev. Stat c 135, s. 8, which ad- 
mission was refused. That plaintiff's attorney had thereupon issued a 
subpoena, and obtained the attendance of the witness from Windsor, 
and the cause was tried, but the Jury could not agree. That in Easter 
term the cause could not be tried for want of this witness, and the plain- 
tiffs had, in consequence, to pay the costs of the day. That every means 
had been used this term to obtain the attendance of the witness, who 
had been expected up to the 29th ult, when, in answer to a telegraphic 
despatch, he returned an answer by telegraph that he was not well 
enough to leave home on that day. The affidavit disclosed merits, that 
the defendant had no legal or equitable defence, that the plaintiffs were 
in indigent circumstances, and that they were in hopes to obtain the at- 
tendance of the witness if a few days delay were granted. 

Towig, Q. C. cofi^o. opposed the motion, because the service of tiie 
subpoena was not verified, and there was no evidence of the illness nf 
the witsess except ft iel^raphicdespatdi. He woaU not oppose a oon* 
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tinuance, but the granting of the priyilege asked would furnish an in- 
convenient precedent. 

Haliburton, J. I have consulted two of my brethren since this 
motion was made, and thej agree with me in thinking that this is a 
case in which the cause should be set down for a subsequent day, as the 
circumstances are peculiar, and injustice would otherwise be done. As 
for its being made a precedent, every application of the kind must de- 
pend on its own merits. 

Rule granted. 



LESSEE OF DILL v. CHAELES J. WILKINS. 

November 17. 

The admission of a husband, as to the bonndaries of land held bj him in right uf 
his wife, are not binding upon the wife after his decease. DesBarrbs, J. disaentiente. 

Any admission of boundary to be binding must be made with a full knowledge of 
the facts, and this knowledge is a question for the Jury. 

When the Judge has misdirected the Jury upon a point of law, and such misdirec- 
tion may have misled the Jury, the verdict will be set aside, and a new trial granted. 

This was an action of ejectment tried before His Honor Judge 
DesBabres at Windsor in last May term. Verdict for the defendant. 
In Trinity term, JohnstoUy Q. C. applied to make absolute a rule nisi 
granted at the trial to set aside the verdict, and grant a new trial upon 
several grounds. 

WiUeinSy Q. C. contra. 

The facts in proof, which were disclosed in a voluminous mass of evi- 
dence, are very succinctly stated in the charge of the learned Judge to 
the Jury, which was as follows ; — 

*^ I told the Jury that this action was brought to recover a narrow strip 
of land containing about 2 acres, to which the lessor claimed title, under 
the will of her father the late James Christie, who, it appeared, had de- 
vised 135 acres of land to his daughters Isabella Jenkins, Jane, who mar- 
ried James Simpson, and Ann, the lessor of the plaintiff, who married 
Joseph DiU, now deceased. That the land so devised was by deed of 
partition divided and set off between the lessor and her co-devisees into 
lots, represented by a plan annexed to the deed, giving the shape, num- 
bers, and quantity of land In each lot, but no courses or bounds. That 
according to the plan, the side lines of the lessor's lots, which adjoined 
the lot laid out to her sister Jane, now in possession of defendant, were 
parallel lines making it of equal breadth from front to rear. The lessor 
daimad to hold the northern side of the lot, adjoining the defendants by 
a Une npaiog jMuaUel with her soothem side line vrincbL yi^ \m^^\>\k\xA. 

15 
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The defendant claimed by a line diverging to the 'southward from the 
parallel line at the distance of about 3 or 4 rods from the starting point, 
on which there was a fence, wnich he contended had been estabUshed 
and maintained as the line dividing the two lots. It had been proved 
on the part of the plaintiff, by James Christie, the brother of the lessor, 
that a parallel line, corresponding with the plan of partition, was run by 
a surveyor, at the instance of Dill and Simpson, in 1824, that it was 
again traced and staked out by them in 1831, as the dividing line of their 
respective lots, and that a fence was then erected on that line which re- 
mained until 1834 or 1835, when it was removed to the southward, in 
the rear, and afterwards extended towards the front, including the strip 
of land in dispute. But whether a fence was at first actually erected 
on that line, or on the line to which tlie defendant claimed, appeared to 
be a doubtful point from tlie conflicting nature of the testimony, which 
they were attentively .to consider and decide upon. Assuming, as I 
thought they ought, under tlie evidence, that the line surveyed in 1824, 
and traced and staked out by Dill and Simpson in 1831 was, accord- 
ing to the deed of partition and plan the true dividing line between the 
lessor's and the defendant's lots, and that the strip of land in dispute 
was, in fact, part of the lessor's lot, the question was whether £HU and 
Simpson, being then the owners of these two adjoining lots in right of 
their wives, had at a subsequent period mutually agreed to alter that 
line, and to fix and establish another where the fence now stood, as the 
dividing line of the two lots. If they had so done, — and I told the Jury 
that if the acts and conduct of the parties necessarily led to that conclu- 
sion, they might presume the line to have been so changed and estab- 
lished, — or if the lessor herself, since the death of her husband, had re- 
cognized and maintained the present fence as the boundary line of the 
two lots, that in either case I thought she was estopped from now dis- 
puting the line, and their verdict ought to be for the defendant If, on 
the other hand, they thought that the fence was at first erected on the 
parallel line so surveyed, and that it was afterwards removed, as testified 
to by plaintiff's witnesses, to wiiere it now stood, and had never been es- 
tablished and recognized by Dill and Simpson during their occupation, 
or by the lessor since her husband's death, and the defendant, as the true 
fence between the two lots, they would fuad for the plaintiff". 

After full argument, the Court took time to consider until the present 
terra, and now delivered judgment seriatim. 

Halliburton, C. J. I think that there must be a new trial in this 
case, on the ground of misdirection. Assuming that the lessor had a 
legal title to the land in dispute, and I think the proof was clear enough 
upon that point, her husband could not divest her of that title by a plain 
positive deed, much less by merely a&&eiiting to a diyision fence altering 
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tke line by which she was entitled to hold, nor should her permitting 
that line to stand for a few years after her husband*s deatli, be construed 
into an assent on her part that it was the true line of division. 

Tliis Court has certainly held, that where two adjoining proprietors 
meet for the purpose of deciding the boundary line between them, and 
in good faith, without deception on either side, do establish a line be- 
tween them, that neither those proprietors nor those who claim under 
them, shall be permitted to dispute that line. But both the parties to 
such transaction must be the real owners of the land, they cannot bind 
those who do not claim under them, and therefore neither Dill nor 
Simpson could bind their respective wives in whom the title was vested. 
The mere existence of a fence, not originally erected by parties authori- 
zed to establish a boundary between them, will not bind the real owner 
unless it is allowed to remain as such boundary for 20 years, during 
ten of which the owner has been freed from the disabilities of infancy 
coverture, &c. 

The true question in this case is, has there been an adverse posses- 
sion of 20 years in the defendant or those under whom he claims ? 

This, the learned Judge told the Jury, appeared to be a doubtful jwint, 
fix)m the conflicting nature of the testimony. 

And it is doubtful, both as it respects the duration and the nature of 
the possession. K it commenced, as the plaintifl'*s witnesses state, as 
fm accommodation granted by Dill to Shnjjson to enable him to pass 
out to the back part of his lot, then, so long as it was held in that way, 
it was not adverse to the title of the lessor. 

That it is now held adversely there can be no doubt, and had the atten- 
tion of the Jury been confined to this point, and hiid they found that it 
had been so held for twenty years before action brought, then I 
should think, under the authority of the lessee of George v. Jesson, G 
East. 80, that the lessor was barred, as she had not brought her action 
in time. Her husband died in 1840, and the declai'ation in ejectment 
was not served until September, 1852. 

But the attention of the Jury was not so confined, and they may have 
come to no determmation upon this conflicting evidence, but may liave, 
and probably did. And their verdict upon the other ground, on which I 
think it cannot be sustained. 

In the lessee of Ckorge v. Jes807i, the person last seized, under whom 
plaintiff claimed, died in 1777, when an adverse possession was taken 
by his brother, the grandfather of the defendant. The person last seiz- 
ed, Thomas Jesson, left a son and a daughter, both under age. The son 
was deemed to be dead in the year 1785, when he was still an infant, 
and only 8 or, 9 years of adverse possession had run against the legal 
owner. The daughter, who was younger than her brother, on his death 
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became entitled to the estate. Lord Ellenborough held that she was 
l>oiind to bring her action in ten years after her brother's decease. 

At the expiration of those ten years, twenty years adverse possession 
would not have been gained by the defendant, and a hasty view of hia 
decision would lead to an opinion that less than twenty years adverse 
possession would thus deprive her of her right ; but a little considera- 
tion will satisfy us that it is not so. A plaintiff in ejectment, who has 
proved a legal title, is not required to prove that his lessor is protected 
by infancy, coverture, or any other disability, until a title by adverse 
possession under the statute has been established against him. Li the 
case of lessee of George v. Jesson, the adverse possession commenced in 
1777, the action of ejectment was not brought until 1804, when up- 
wards of twenty years had elapsed, and consequently a title und^r the 
statute was established, and rendered it necessary for the lessor to bring 
herself under the protection afforded by the statute to those labouring 
under certain disabilities, what his Lordship thought she could not da 
under the circumstance of the case, after the expiration of the ten years. 
See also Angell on Limitations, ch. 36, s. G. 

Mr, WiUcins has turned our attention to the case of Duke ofNewctu-* 
tie v. TIte Hundred of Brixtowey 1 Nev. and Man. 609, in which Parke^ J. 
said, " It is only in those cases of misdirection in which we are satisfied that 
the Jury has been led to a wrong conclusion, that the Court ought to in- 
terfere" ; but this observation alluded to what the Judge had said relative 
to ihQ facts in proof, and his ascribing too great weight to some and too 
little to others. He had previously mentioned that the objection to the 
charge was not tliat the Judge had misconstrued them in point of law. 
VV^hcnever that is the case, and the Jury may have been misled by it, I 
think the verdict should be set aside. 

Bliss, J. I think the direction of the leanied Judge to the Jury in 
this case cannot be supjiorted. 

Tlie land is claimed by the lessor, Mrs, Dill, in her own right, under 
tlie will of her father, ./a/we« Christie, dated IBli"). She was married in 
i 822, and her husband died in 1 840. Now any act of acquiescence in 
a wrong line by her husband, during coverture, prejudicial to the right 
of liis wife, cannot bar the wife after the termination of the coverture. 
A conveyance of the land by the husband would have no such effect ; 
much less then, would any act of his, short of this, have the effect of 
depriving her of her land. 

But, again, I think that what was said with respect to Mrs. DilVs own 
acquiescence in the line by maintaining the fence, being an estoppel to 
her now disputing this line, was too strongly and too broadly laid down 
in this case. 

Whatever may be the effect of a recognition by the owners of an ad* 
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joining lot, of a boundary line, by maintaining a fence thereon ; — and no 
case in this Court, I believe, has yet been decided on just that point ;— 
yet I apprehend that such, like any other admission, must be perfectly 
free from doubt and ambiguity, and must also be made with a full know- 
ledge of the facts. If made under error and mistake, the party making 
the admission is not bound thereby, but may shew that it was so made, 
unless, indeed, the admission has induced another to alter his position, 
and has thus affected his rights, in which latter case it will have the ef- 
fect of an estoppel. Htam v. Rogers, 9 B. and C. 586 ; Richard v. 
Searsy 6 A. and E. 473. 

Now in this case the lessor had been married, and under coverture 
for 18 years, and up to 1840, when, by her husband's death, the pro- 
perty reverted to her own possession and control. She found a boundary 
fence between her and the defendant existing, and of some years previous 
continuance. Her continuing to maintain that fence under such circum- 
stances, is not exactly the same, nor by any means so strong and un- 
equivocal an admission on her part, as would be the putting up and main- 
taining by herself, in the first instance, such a division line. Of the 
period which has clasped since the coverture ceased in 1840, for several 
years, if not for most of the time, the land has been held by a tenant, by 
whom, during that time, the fence was kept up, so that in fact there has 
been, on the part of Mrs. Dill herself, no long acquiescence in the con- 
tinuance of this boundary fence, for she expressed her dissent to it in 
1851, the year before the action was brought. 

But there is a circumstance of still greater importance. It is in evi- 
dence that the strip of land now in dispute which this fence inclosed, was 
occupied by Simpson, the former owner of defendant's land, by the leave 
and permission of Mr, Dill, for the express convenience of Simpson, If 
that were so, the fence was not kept as a boundary line, but under this 
particular arrangement. Now if Mrs, Dill, after the property came into 
her own hands, finding the fence had been long kept up where it stood , 
had from that circumstance supposed it was the right line, and was igno- 
rant of the special agreement between her husband and Simpson, — her 
continuing to keep up the fence, though she did it as a boundary fence, 
ought not to have, and would not have, the effect of precluding her from 
asserting the true line, beaause it would have been done under an en- 
tire ignorance of her right, and of the facts of the case, and proceeding 
from mistake, it would not be conclusive against her. No right of the 
defendant had been affected, nor had his situation or condition in any 
way been altered by this conduct on the part of Mrs, Dill, He had be- 
oome the owner of the adjoining land in 1838, two years before the 
death of Dill, and though the maintaining of the fence by him might 
perhaps have induced the defendant to believe that he was purcha&vxi^ 
up to that line^ the Buhaeqaeni acta of the wi{q \\8A ho cvxOzl xsaX^tviIX 



118 DILL r. WILKINS. 



consequence as could render her acts an estoppel, against her otherwise 
legal and just claim. These facts should have qualilied, I think, and 
that very materially, the observations of the learned Judge to the Jury, 
to whom it should then have been left to say whether the acquiescence 
of Mrs, Dill was with a full knowledge of the case, and so amounted to 
a clear unequivocal admission that the fence was her boundary, or 
whether it was made under a mistake ; in which case, I think, she 
would be still at liberty to shew, under these circumstances, that it was 
not the true and proper line. I am of opinion, therefore, that the rule 
for a new trial must be made absolute. 

IIaliburton, J. was not present at the argument. 

DoDD, J. I do not see how we can avoid sending this cause again 
to a Jury. In the first place, one of the points taken at the argument^ 
by the counsel for the defendant, in favor of retaining the verdict, was 
that an adverse possession had been established by the evidence on the 
trial, 80 as to bar the plaintiff's right to recover. Admitting such to be 
the case, which I am very far from conceding, still it is a question for 
the Jury, and as it was not submitted to them by the learned Judge 
who tried the cause, I think there should be a new trial for that pur- 
pose. But, altogether apart from the question of adverse possession, 
the objection taken at the argument by the counsel for the plaintiff, tliat 
there was a misdirection on the part of the Judge, must in my opinion 
prevail. It is said that a misdirection, even upon one point, is a good 
ground for a new trial, although the Jury may have properly found the 
verdict upon another point, as to which there was no misdirection. 
See of Read v. Harris, 1 WilL Wol and D, 106, cited 4 Chitt/s General 
Practice, 38. I admit, however, that when it is quite clear that justice 
has been done between the parties, notwithstanding the misdirection of 
the Judge upon the law, it would not necessarily follow that a new trial 
would be granted. 2 T. R. 4 ; 2 Wilson 269. But I am not clear that 
in this case justice has been done. Indeed, I have arrived at rather a 
different conclusion. 

This case was submitted to the Jury as if the acts of Dill, the hus- 
band of the lessor, during his life time, and during the coverture, were 
binding upon her. If Dill, during the coverture, had conveyed by deed 
to Simpson, any part of his wife's lands, she would not be bound by 
such conveyance, and might have repudiated the act immediately after 
his death. Then, if not bound by his deed, surely no act of his, less 
than a deed of writing, could deprive her of her estate. Yet the learn- 
ed Judge told the Jury '^ the question for them was whether Dill and 
Sitnptony being the owners of the two adjoining lots in right of their 
wives, had mntnally agreed to alter the original line, and to fix and es- 
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tablish another, and if they had done so, or if the lessor herself af- 
ter the death of her husband, had recognized and maintained the pre- 
sent fence as the boundary line of the two lots, that in either case she 
was estopped from now disputing the line". He was clearly wrong in 
saying the lessor was estopped by the acts of her husband during the 
coverture, as I have already said he could not bind her by any act of 
his, however solemn. Neither do I admit the principle so broadly laid 
down by the learned Judge, as respects the lessor being estopped from 
claiming her right to the land in accordance with her legal title, merely 
because she assisted in making up the fence, and recognized it, as the 
dividing line of the two lots, from the death of her husband, in 1840, 
until shortly before the action was commenced in 1852, unless such re- 
cognition was the result of a knowledge of all the circumstances of the 
case, and that no unfair means had been taken to induce her to believe 
in a state of things as respects the fence, which was at variance with 
the facts. If with a knowledge of her legal rights, she continued after 
her husband*s death to repair and uphold the fence as the dividing line 
between the two lots, and thereby caused the defendant to believe the 
fence to be the true boundary, and further induced him to act upon that 
belief, so as to alter his previous position, then I admit she would be 
estopped from disputing the fence as the boundary, but not otherwise. 
I therefore think, under all the circumstances, that before justice can 
be done to the parties, this cause must again be submitted to a Jury, 
and that the rule for a new trial must be made absolute. 

DesB ARRES, J. The objections urged at the argument by the learned 
counsel for the plaintiff as grounds for a new trial in this case, were 1st. 
The improper admission of evidence on the part of the defence, and 
2nd. A misdirection of the Jury. According to my view of the case, 
the evidence objected to was not essential to the defence, for the main 
and important question throughout the trial appeared to be, and was, 
more a question of boundary than of title, which could not be disputed. 
On consideration of the subject since, my impression in this respect re- 
mains unchanged, and therefore I do not think the reception of the evi- 
dence objected to, if it were admissible, can in any way affect the case, 
but I may say that I am by no means satisfied that it was. The second 
ground for setting aside the verdict is entitled to more consideration than 
the first, and if it be good the rule must be made absolute. It is con- 
tended that my charge to the Jury was a misdirection, inasmuch as no 
act or recognition of Dill regarding this fence was binding on the lessor, 
who was then his wife. A conveyance by JXU of the property he held 
in right of his wife would, it is true, have been of no validity after his 
deaih, but it appears to me there is a wide distinction between a con- 
vejanoe of the property and an at^nstment o£ ita\K>ua<3Arj)«X^^a&fe 
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>vhen he was in law the owner, and had the entire management of it. 
Li 2 Kent's Cora. 1.30, he says, "If the wife at the time of marriage be 
peizod of an estate of inheritance in land, the husband upon the marriage 
becomes seized of the freehold^wre uxoris, and takes the rents and profits 
during their joint lives. It is a freehold in the husband, since it must 
continue during their joint lives, and it may by possibility last during 
his life". Dill being then seized of a freehold estate had, in my oplQion, 
a right to fix its boundaries. According to the testimony of Jame$ 
Christie, he exercised that right in 1824, when a stake was fixed as a 
starting point, and a line of division between the lessor's and the defend- 
ant's lots was for the first time run, and then assented to by Dill and 
Simpson. Without fixing the starting point by mutual consent, it would 
be diflicult, if not impossible to say, either from the deed of partition or 
the plan annexed, where the starting point ought to be, for there is no 
description of the lots in either, except what may be gathered from the 
plan, which is a bald and indefinite one, giving no starting point, and 
neither courses or bounds. The lessor is willing to be, and considers 
herself legally bound by that line, because it was run at the instance of^ 
and assented to by her husband and Simpson, and now claims to hold by 
it. If, then, it be contended that the husband of the lessor had authority 
to run and establish a line of division in 1824, it surely cannot be denied 
that he had a right afterwards to alter it, if it suited his convenience, 
and he thought proper to do so, and whether he did so alter it, and 
whether the lessor after his death acquiesced in it, were questions that 
were submitted to the Jury which they have decided. I cannot think 
that any principle of law was violated by submitting either of these 
points to the Jury, and am of opinion that neither of them furnish a suf- 
ficient ground to disturb the verdict ; but as there was no |x>sitive proof 
that the parties had ever actually met and established the line by which 
the defendant claims as a boundary upon the land, another question 
arises, and that is whether I was right in telling the Jury to find for the 
defendant, if they could presume from the acts and conduct of the parties 
that they had so done. In the case of Woodherry v. Gates, the parties 
met on the ground and agreed upon a stake as the boundary between 
them. In the more recent case of Davison v. Kinsman, there was evi- 
dence of the running of a line by a surveyor, at the instance of the par- 
ties, to a certain point, from which the parties themselves subsequently 
extended it. I am not aware, however, that the principle which the 
Court has laid down as applicable to the establishment of boundaries 
between the owners of adjoining lands is confined solely to cases where 
there is positive proof that the parties have met together on the ground, 
and there mutually agreed upon their boundairy. The principle, as I 
understand it, and I have no desire to extend it too far, is, that there 
most be evidence to satisfy a Jury of a boundary fixed and aoquieaoed 
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in bj the parties, but whether that evidence be express, or implied from 
their acts and conduct, is not essentially material. I had these cases in 
taj mind at the trial, and although there was no evidence of any ex- 
press assent, at one and the same time, to the existing fence as a boun- 
dary, it appeared to me that the present case came within the principle. 
Henry Gordon^ a witness for defendant, proved that the fence in the 
rear, by which the defendant claims, was erected and has been standing 
23 or 24 years in the same position, that the line generally was always 
recognized as the line of division between the two lots, and that DiU 
always kept up that part of the fence next to the road, and Simpson 
kept up the other pai*t running along the line towards Mulcahy. Seve- 
ral other witnesses speak of the fence being there from 16 to 18 years, 
and that it was never removed. Another witness stated that he had 
known the fence for 19 years, and that it was an old fence at that time. 
It was also proved that the lessor, after her husband's death, upheld the 
same part of the fence that her husband did, and that the defendant 
maintained what was before Simpson's part, through whom he claims. 
It appeared to me that but one conclusion could be drawn from these 
acts, and I left it to the Jury to presume an acquiescence in the boun- 
dary, if they believed the witnesses, and thought fit ; and they did so. I 
regarded these acts as tantamount to express admissions of the boundary 
as I still think they were. In Heame v. Rogers, 9 B. and C. 577, Bay- 
ley^ J. says, '^ There is no doubt but that the express admissions of a 
party to the suit, or admissions implied from his conduct, are evidence, 
and strong evidence against him ; but we think that he is at liberty to 
prove that such admissions were mistaken, or were untrue, and is not 
estopped or concluded by them unless another person has been induced 
by them to alter his condition ; in such cases, the party is estopped from 
disputing their truth with respect to that person, (and those claiming 
under him), and that transaction". According to my view, the admis- 
sions of Dilly the husband relating to this boundary, whether express or 
implied from his lusts, are evidence against his wife, the present lessor, 
and if such adnussions were made by DiU the husband, or the lessor 
sinpe his death, under this authority the plaintiff could not shew that 
these admissions were mistaken and untrue, because it is manifest that 
Simpson in his lifetime, as well as the defendant since his death, were 
induced to alter their condition, the former by making the fence, and 
the sale of the land by that fence, and the latter by cultivating and im- 
provii^ it up to, and along nearly the whole extent, of that line. In a 
late case of Pickard v. Sears^ 6 Ad. and El. 409, Lord Dentnany C. J. 
aays, " The rule of law is dear, that where one by liis words or conduct 
wilfully causes another to believe the existence of a certain state of 
ihingSy and induces him to act in this belief so as to alter his own t^vv.- 
I poulioD, the former is precluded from a^etm^ q^ebosisX ^^^3aXVex 
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a different state of things as existing at the same time". Joseph Dillg 
the husband, died in 1840. The lessor then took possession of her lot, 
and she, for a part of the time, and her tenant for the rest of the time 
since, and as we may fairly presume with her knowledge, continued to 
repair and maintain the same part of the existing fence which her hofr- 
band had always maintained, until 1851, when the lessor for the first 
time disputed the fence. On one occasion she employed a person to 
measure the fence, in order to ascertain whether she was not making 
more than her share of it. Was this not enough to cause the defendant 
to believe that she acquiesced in the fence, and acting in that belief to 
induce him to expend labor upon and make the land along the fence 
more productive and valuable ? It strikes me that it was, and if any in- 
ference is to be drawn from the question put by the Jury, and their al- 
most immediate finding after it was answered, they were governed by 
evidence of the acts imd conduct of the lessor herself in the verdict they 
found. And as to the point which it is objected was not put to the Jury, 
that there was a permissive occupation by Simpson of a part of the land, 
it is clear from the testimony of James Christie that the permissive oc- 
eupation referred to a small piece of land in the rear, and I think it is 
equally clear that it is not included, and forms no part of the land with- 
in the fence by which the defendant claims. There was then no wrong 
done to the plaintiff by omitting to put this point to the Jury, which 
though it was not, must, I suppose, be presumed to have been omitted, 
as it is not mentioned in the report. But admitting that the existing 
fence does actually enclose the small piece of land which it is said Dill 
permitted Simpson to occupy, that would not, it appears to me, alter 
the case for the question after all, is not whether any of the land to the 
northward of the fence belongs to the lessor's lot, the question is whether 
the lessor is not precluded from now claiming it, by having acquiesced 
in a fence as a boundary varying from the line described in the deed of 
partition and plan, — if, indeed, the vague and indefinite manner in which 
it is done in both, can be called a description. The case of Burrell t. 
Burrell, 11 Mass. Ilep. 29G, I think, sustains this view. That was an 
action of trespass between the owners of adjoining lots, in which it^ ap- 
peared that the defendant had erected and maintained a fence between 
them, on a line varying from the line described in their title deeds, and 
one of the questions was whether the claims of the proprietors on either 
side was limited to that fence. Parker, C. J., in delivering the opinion 
of the Court, says, " Where parties have established a fence varying 
from the line described in the deeds, and each party has held and occu- 
pied up to his side of the fence, claiming to hold accordingly for twenty 
years, neither can maintain a possessory action against the other. And 
indeed such act of ownership and acquiescence might be sufficient evi* 
dencd of title in actions of a higher nature, especially if any doubt shoiili 
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exist as to the plan and course of the line described in the deed. But 
where parties have agreed upon a fence variant from the line, avowedly 
for convenience, and still have continued to claim according to the true 
line, neither party acquires a title, or even right of possession, against- 
the other, merely on account of the fence. It was therefore a question of 
Jdct properly submitted to the Jury^ whether, under the circumstances of 
these parties, and the prior owners of the land, by whose acts the present 
owners are bound, the fence was to be considered as limiting the claims of 
tiie proprietors on either side, contrary to the boundary established by their 
supposed titles ; and we have no doubt the Jury have decided rightly 
upon the question". So in this case I think it was a question properly 
submitted to the Jury, whether, under the circumstances of the parties, 
and the prior owners of the land, by whose acts the present owners arc 
bound, the fence was to be considered as limiting the claims of the pro- 
prietors on either side, contrary to the boundary made in 1824, which 
was assumed to be made according to their titles. The Jury have de- 
cided that question, and as it appears to me there is sufficient evidence to 
sustain that verdict I am of opinion that the rule ought to be discharged, 
but as I happen unfortunately to differ with my brethren, the rule must of 
course be made absolute. 

Rule absolute. 
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November 19. 

Personal property ileviiicd to exccntora for a purpose which faiU, must be disti-i- 
bated by the Execators, among the next of kin. 

Such distribution is within the jurisdiction of the Probate Court. 

The Sapreme Court, on appeal from a Probate C.)art, will exercise a discretion as 
to costs, and wiLl in general give costs against a party unnecessarily making or re* 
•isting a claim. 

This was an appeal from a decision of the Judge of Probate for the 
County of Pictou, in the matter of tire estate of Alexander McDonald^ 
under Revised Laws, ch. 130, s. 41. 

The Testator, in the first clause of his will, directed his debts and fu- 
neral expenses to be paid out of his personal property. By the second 
clause, he devised a lot of land, containing one hundred acres, to his wife 
Janet, in fee simple, " being in full, (with such other articles of property 
as shall be hefreinafter mentioned) as her dower or claim as my wife'V 
and also certain specified articles of personal property, and ten pounds 
in money. The fourth clause was as follows ;— 

** Whatever may remain of my personal property after the above 
bequests are to be disposed of by my executors, as I shall kereci^^t Sxv- 
•tniettliem to do, for the doing of which they arel\eT^\>y ^xx^Xy vjx'Ociw'mA* 
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The Testator having died without having (so far as appeared by the 
documents returned from the Court of Probate), given any instructions 
to his executors in what manner this surplus personal property was to 
be disposed of, and without alienating or devising the same, it was con- 
tended for on the part of the widow that the deceased, as to this per- 
sonal property, died intestate, and that by the operation of our Pro- 
vincial Statute of distributions, she, as his widow, was entitled to one 
third. 

This claim the Judge of Probate refused, with costs against the appli^ 
cant, upon the ground that having accepted the devise of the Real Es- 
tate, she had by that election precluded herself from claiming any por- 
tion of this undevised residue. In his written opinion, the learned Judge of 
Probate relied on the following authorities ; — 2 Ves. Jun'r., 576 ; Am- 
bler, 466, 682, and 730 ; 2 Story's Eq. Juris, s. 1086, 1088 , 2 Atk. 
629 ; 1 Ch. Eq. Dig. 340 ; Williams Ex. 1204. 

C, Twining, for the widow, in Trinity Term moved to make absolute 
a rule to reverse this decision of the Probate Court, and cited 1 P. L. 
p. 13. 

" That all such estate, real or personal, as is not comprised in any 
last will and testaments, or is not plainly devised 'or given by the same, 
shall be distributed in the same manner as Intestate Estates are di- 
rected to be distributed by this act". Re-enacted in the same words by 
Probate Act 1842, sec. 32. 

Revised Laws, ch. 115, s. 19. "All such Estate, real or persona^ 
as is not devised in a will, shall be distributed as if the Testator had 
died intestate". 

The learned counsel contended that tli(i widow, having expressly 
denied that she accepted the provision made for her in the will, in full of 
all claim against the Estate, was now entitled to claim her legal rights 
under the will, and that the Testator, having failed to instruct his execu- 
tors as to the disposition of the personalty mentioned in the fourth 
clause of the will, it came within the language of the Revised Laws aa 
hndevised property, and that the widow was entitled to one third under 
the Revised Laws, ch. 115, s. 9. Li this case the claim is resisted not 
by the executors, but by the heirs. In Johnston v. Johnston, 4 Beav. 
K., 318, the Testator stated that he utterly excluded his wife and one 
daughter from any share of his property, and died without making any 
disposition of his Estate, and it was held that^ notwithstanding the ex- 
press statement of the Testator, the widow and daughter were entitled 
to their share. 2 Williams on Ex. 2062, and cases cited ; 3 Ves* 
Jun'r., 332 and 493 ; 6 Symons, 19 ; 2 Rop. H. and W. 23. 

Young, Q. C. opposed the rule. There is no such clause in the 
BogVish statute of distribution, nor in the Revised Laws of New York- 
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or Massachusetts. It is said there is no devise in this case, and such 
was the opinion of the Judge of Probate, but I contend that there is a 
devise. The mere appointment of executors is equivalent to a devise ' 
of the whole of Testator's personal property. The executor takes, by 
virtue of his office, all the personalty that is undisposed of by the will, 
the same as the heir takes the undevised realty. This clause of the statute 
refers to the case where the legatee dies before the Testator, — where 
the Testator intended to devise, but his intention has been defeated. 
Here we must suppose the Testator intended to devise to his executors 
in fact as he has done in form, and therefore his intention has not been 
defeated. If Testator has left no instructions, it does not follow tliat 
there is no devise. There could not be a contingent devise in this sense. 
Cites 2 Rob. 195, 205 ; 1 Rob. 569 ; 2 Ves. Sen. 96, to shew that pro- 
perty imdevised goes to executors. 2 Burr. 770, 771. The whole will 
must be taken together. 

It is a misapprehension as to there being no instructions. There is 
no such evidence. On the other hand, I infer that there are instructions. 
Such instructions need not be executed with the formality required in 
a will. Any directions which would touch the conscience of the execu- 
tors would be sufficient. It appears by Revised Laws, ch. 114, s. 4, 6, 
18, 19, 20, that our Legislature have used the words "dispose", as 
equivalent to the word " devise". The language of the devise is, there- 
fore, sufficient Preston on Legacies, 123 ; 2 Ves. Jun. 79 ; 1 Vem. 423. 

I consider, then, that this is a complete and formal devise to the ex- 
ecutors as trustees. 

Is, then, a Court of Probate in this country competent to deal with 
trusts ? It is true there is a right of appeal, but the Court can only 
make such an order on this appeal as the Probate Court could have 
made originally. There is no language in the act to give Probate 
Courts such power. Some of the Judges, as is abundantly testified by 
the able report of the Judge in this case, have the learning and ability 
to decide in matters of intricacy, but such is not, and in a young coun- 
try like this, cannot be the case with all. They have already been 
clothed with power far exceeding what was originally contemplated, but 
the Legislature has not gone so far as to give them power over trusts. 

Bliss, J. Does this will give more power to the executors than be- 
longs to them in England where property is undevised ? 

Toung^ Q. C. In England an undevised surplus goes to the executor 
for his own use, unless words ai-e used in the will to shew that testator 
intended only to give him the office of executor, in which case it goes to 
the next of kin. 
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Halliburton, C. J. Why to tlie next of kin ? Is it not in refer* 
cnce to the statute of distributions ? 

Young, Q. C. Yes, but here is a devise to the executors, and this de- 
vise is upon a trust, which I contend can only be considered in a Court 
of Equity. All the authorities shew that the power of appropriating un- 
devised property has always been exercised by the Courts of Equity, as 
they alone can compel the fulfilment af a trust. Lewin on Trustees, 35^ 
n. 6 ; Willis on Trustees, G9 ; Mad. Ch. Prac. 1, a08; 2j 98. 

Secondly. Is not the widow excluded, by tlie lerms of the will, from 
participation in this residue ? It has reference both to testator's real 
and personal property. It is in full not only of '* her dower" in his 
real estate, but of ** her claim as my wife", the words having reference 
to her claim as his widow on the personal estate* Testator's intention 
is clearly to give her as much as he specified, and no more, and she has 
made her election to take the real and personal estate in full not only of 
her dower, but of her claim on the personal property. 2 H. Black, 
450 ; 16 East. 221 ; Burr. HOG, 14; 2 Ves. Jun. 575; Ambler, 466, 
682, 730 ; 1 Mass. Rep. 146. The doctrine of election by the widow 
has given rise to numerous decisions closely treading on each other, and 
nice questions are continually occurring, which are unfit to be determined 
by our Probate Courts. In one of these, (Pickering v. Stamford, 2 
Ves. Jun. 272, 581, and 3 Ves. Jun. 331,) the Vice Chancellor first dc» 
cided against the widow, and afterwards reversed his own decision, on 
the ground that in that case there was no intention to exclude the widow. 
We here rely on the ground that the testator has manifested an inten- 
tion to make such exclusion, and also upon the impossibility of the Le- 
gislature having intended to do that which it has obviously not done in 
express terms, viz : subject the whole law of tnists to the jurisdiction of 
our Probate Courts. 

The rule ought to be discharged with costs, in accordance with the 
rule in equity, to which these Courts are analagous in their practice, 2 
Smith's Ch. Prac. 34. 

Johnstofiy Q. C. in reply. Here the testator speaks with reference to 
the other parts of his will. It must all be taken together. He sajrs in 
effecty " I intend to give only so much to A, and so much to B, because 
1 am going to give the rest to some other person. If he had meant it 
for the next of kin, he would have given it to them directly. He has 
excluded them as much as he has the widow. His intention in not giving 
instructions to the executors may have been to allow it to go to his next 
of kin under the law, and to allow the widow to take her share. The 
doctrine of election only applies where there would, without fiuch eleo- 
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tion, be an inconsistency. Here there is no inconsistency with the rest 
of the will in allowing the widow her share of thb residue. 

The argument as to the jurisdiction of the Probate Court is contra* 
dictory. The English rule is said to prevail here so as to give the 
residue to the executors, but yet not so as to give it to them beneficially. 
But if our statute does not take it away from the executor, the law of 
England prevails, and he takes the surplus to his own use, except in 
particular cases where the Court of Chancery in England restrains the 
role. Wc must go the whole length in one way or the other, and either 
xillow that the executor takes a beneficial interest^ or conclude that the 
statute takes away that right. 

I wish to refer to the language of the statutes previous to the Re- 
vised Laws, and I wish the Court to give the same efiicacy to the clause 
in the revised statutes, which is more shortly expressed, as to the pre- 
vious acts, because the object of the Revised Laws, in general, is not to 
alter, but to abbreviate. 

Bliss, J. We must always do so when we can, but when we cannot 
reconcile the former acts with the Revised Statutes, we must consider 
that the Legislature intended to alter the law. 

Johnston^ Q. C. The language of the previous statutes is very 
|K>inted, and shews an obvious intention to legislate for the whole estate. 
If this is held to be the intention of the law, no inconvenience can foUow, 
for no other authority is vested in the executors or in the Probate Court 
than that which they are every day exercising in the settlement of estates. 
It is admitted that a lapsed legacy would fall into the residue to be dis- 
tributed by the executors to the next of kin, and it is difiicult to con- 
ceive a reason why they should not exercise the same power in this in- 
stance, or where personal property is left to the widow in lieu of dower, 
and she elect the dower. It is said that in the latter of these cases, the 
goods go to the executors in trust, but not in the former ; but the power 
claimed for the executors, and the Probate Courts in the latter case, is 
only that which is admitted to exist in the former. There is as much 
a trust in the one case as the other, and there is no more reason why 
we should be driven into Chancery to fulfil one than the other. Besides 
the language of our law, especially the old statutes, is very comprehen- 
sive and forcible, and does not leave room for such a distinction. The 
language used is not only ^' all such estate, real and personal, as is not 
comprised" in the will, but also all that '< is not plainly devised or given 
by the same". 

The property now in dispute comes strictly under these words. It is 
not 80 ^comprised" as to be distributed, and it is not, ixi{«JC^^ ^^^aosiX^ 
devised or giren". The testator shews an mtenUon to ftftVv^ WVj % 
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subsequent act, but he has not done so. The bequest is ineffectoaL 
The exclusive jurisdiction of Chancery in England arises from the pe- 
culiar and anomalous state of the law, which gives undevised property 
to the executor beneficially. Our statute, by providing for the distriba* 
tion of all undevised property, obviates this difficulty, and therefore 
there is no reason for such exclusive jurisdiction in this country. It 
would be a monstrous inconvenience if the settlement of this little pro- 
perty were taken from the Probate Court, which constantly exercises 
the power of distributing property in the very same way. Cites Toller 
Ex. 351 ; 2 WiUiams Ex. 1048, 53 ; 2 P. W. Rep. 158 ; 4 Russell, 
87 ; IP. W. Rep. 550 ; 2 Sch. and Lef. 452. 

Our, cuiv. vult. 
Upon this argument, the Court now gave theii* opinion. 

Halliburton, C. J. The rule to reverse the decision of the Judge 
of Probate in this case is opposed upon two grounds ; 

First, That the executors are entitled to the residue under the will, 
and therefore there is no intestacy. 

Second, If the executors are not entitled to it benefictalJy, the next of 
kin alone are entitled, as the widow is expressly excluded by the terms 
of the will. 

Under the old decisions, the executors certainly took all the personal 
property that was not otherwise disposed of in the will. As the Master 
of the Rolls (Sir John Strange) said in Wilson v. Toat, 2 Vesey, 166. 
** In point of law, the bare making of an executor, vests in him what- 
ever is not otherwise given away", and vested it in him, too, for his own 
benefit. But this doctrine has been long modified, and the leaning of 
the Courts now is against the executor's taking property undisposed of 
by the will, for his own benefit, but he is held to be a trustee for the 
next of kin, as the cases generally express it ; the fair interpretation 
of which expression is, for those who are entitled to it under the statute 
of distributions. 

In The Bishop of Cloyne v. Toung^ 2 Vesey 91, the testator, G, Berhe^ 
lyy after disposing of a portion of his estate, excluded his wife thus, 
" Item after all my just debts and legacies paid, I give and bequeath 
the remainder of my estate, real and personal, and whatever shall be 
due to me for half pay, &c", without saying more. He had previously 
appointed executors. The next of kin (the plaintifif) brought his bill 
to recover whatever would have passed under the last clause, had any 
devisee or legatee been named. 

The case was tried before Lord Hardmche, 100 years ago (1750), 
when the leaning in favor of executors was stronger than it has since 
been, and his Lordship decided niost of the objections to their taking in 
Aroroftiie exwutoxBj but be held that this incomplete clause mamfmir 
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ed an intention to dispose of this part of his estate, to some persons whom 
he had in his mind at the time he commenced writing it, and therefore 
did not intend it for his executors as such, and as he had not named the 
l>ersons, he had died intestate as to that part, and that the plaintifT, as 
next of kin, was entitled. His Lordship said, " The presumption, from 
that clause is truly inferred, that he did not intend by naming executors 
to give them the beneficial interest in the personal estate, because he 
intended, at that time, to give it in another manner, and therefore in- 
tended to give them nothing but the office". He subsequently says, 
** But it is said this being an imperfect clause does not operate, and 
nothing is to be inferred from thence, and therefore the testator might 
mean to give it to the executors. Admitting, he says, he intended to give 
it to the executors, it follows he did not intend they should take it as 
executors, but by express words". He added, " an executor must take 
by the will, and therefore if, at the making of the will, the intent appears 
that he should not take the beneficial interest in the surplus, no accident 
afWwards can give it him". 

And again ^^ this residuary clause shews an intent to dispose of it in 
some other manner, though imperfect, so that it cannot go to the executor, 
as that would be contrary to the intent". 

In Lord North v. Purdon, 2 Vesey 494, TheopMla Moor devised all 
her worldly substance to Mary Lovemore, describing her as a poor girl, 
whom she had brought up and educated, to be paid to her at twenty one 
or marriage, which should first happen, provided she man-ies with the 
consent of , or in case she dies before attaining 

the age of twenty-one or marriage, as aforesaid, then all her worldly sub- 
stance to then makes the defendants executors, 
heartily requesting them to be so kind as to take on them the execution 
of the will. 

Mary Lovemore, dying under age, and unmarried, there were three 
claimants for the property ; 1. The plaintiffs who were next of kin ; 2. 
The father of Mary Lovemore ; 3. The executors. 

The Master of the Rolls, Sir John Strange, decided, 1. The admui- 
istrator of Mary is not entitled, as his right depends on this legacy's be- 
ing vested in her, which was not so, for if she died before twenty-one or 
marriage it was to go over, though at the making of the will, the testa- 
trix was not resolved to whom, but plainly never intended Mai-y should 
take, unless one of the contingencies liappened. 

Next as to the executors. There are several cases where they are 
considered but as trustees for the next of kin. 1 st. Where a legacy is 
given for care and trouble ; afterward, although these words are omitted 
from the presumption by giving part. Tliis Court has gone further, 
iMid if a necessary implication or violent presumption appear^t, that they 
' were not to take' anything to iheir own use, though no \e^^^ 'w^'^ ^n^scl 

\1 
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to them, yet they will be ouly trustees, as was solemnly decided by the 
Lord Chancellor in the Bishop of Cloyne v. Toung, 2 Vesey 91. 

The Master of the Rolls, therefore, decided that the property was un- 
disposed of by the wiU, and therefore went to the next of kin, and adds, 
though part be given to the next of kin, yet that shall not hinder them 
from taking the rest, if the intent appears that the executors were noi 
to take the surplus. 

In Nour$e v. Finch, 1 Vescy, Jr., 343, in which parol evidence was 
received on both sides, Mr. Justice Buller, (sitting for the Chancellor), 
in deciding in favor of the next of kin, and against the executrix, lays 
great stress upon the testator's expressions, " that he had not disposed of 
the residue", made after the execution of the will, as shewing that, when 
he made the will, he had not given the residue to the executrix whom 
he had then named, but that he contemplated making some other dis- 
position of it, and Lord Loughborough expresses himself very strongly 
upon the same point. 2 Vesey 80, 1, 2. 

In this case the testator, McDonald, shews by the terms of the will it- 
self that he did not intend that the executors should take the residue of 
liis estate for their own benefit, but were to dispose of it as he should 
hereafter instruct them to do, which instructions were never given. 

In Bradden v. Ferrard, 4 Russ. 87, where the testatrix began her will 
thus ; " I constitute and appoint Robert Ferrard, of Fenchurch St., Esq., 
my executor, to see that my will is put in force", and did not leave the 
executor any legacy, it was held that these words dppointed him to 
the office of an executor only, and that he was a trustee of the residue 
undisposed of for the next of kin. These cases, I think, are decisive. 
1st. That the executors do not take the property in dispute, as execu- 
tors, under the old principle, that the bare naming of executors vests 
in them whatever is not otherwise given away. 2nd. That they do not 
take it under the words of the will, which manifests an intention to give 
it to others. 

Is not this, then, a case of intestacy as to this residue, and if so, can 
the will be resorted to, to exclude her from receiving the share given to a 
widow in cases of intestacy by the statute of distributions. 

The following cases are, I think, decisive upon that point, Pickering 
V. Lord Stamford, 2 Vesey, Jr., 272. 

" Thomas Walton, by will dated August 22nd., 1754, gave certain 
parts of his real and personal estates to his wife, declaring the provision 
he had thereby made for his said wife, is and shaU be in bar, full satis- 
faction and reference of all dower or thirds, which his said wife can 
have or claim in, out of, or to, all or any part of his real and personal 
estate, or either of them". 

txi a subsequent part of the will, there was a bequest to a cbari^, 
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x^hick was held to be void ; so that as to that the testator was deemed 
to have died intestate. 

The Master of the Rolls (Sir R. P. Arden.) at first held (2 Vesey, Jr., 
581) that the widow was barred from any share of this property, but on 
a re-hearing (3 Vesey, 331) he altered his opinion, and sustained her 
claim, upon the authority of Sympson v. Homshy, decided by Lord 
Cowper^ (p. 33 G) who says, " Where a testator had given to his wife 
that provision, which he meant to be a satisfaction for any claim she 
might have against the other objects of his bounty, if, by any accident, 
those objects should be unable to claim the benefit of that exclusion, no 
other person should set it up against the widow^\ The Miister of the 
RoUs proceeds tlius ; ^' After that I cannot, upon such a point, set up my 
own judgment against Lord Vowper*s ; therefore I think my former de- 
termination was wrong**. 

From this latter decision there was an appeal to the Chancellor (Lord 
Loughborough) 3 Vesey, 491, who affirmed it. His language is very 
strong ; *^ If the Master of the Rolls had not entertained different views 
of this case, I should have thought there could be no doubt. If I look 
at the will, which I ought not, it is perfectly clear upon the will the in- 
tention does not go in favor of the next of kin, to prohibit the wife from 
taking any part of his personal estate". And again, <^ Neither an heir 
at law, nor by parity of reason next of kin, can be barred by any thing 
but a disposition of the heritable subject or personal estate to some 
person capable of taking. Notwithstanding, all words of anger and dislike 
to the heir, he will take what is not disposed of. It is impossible to 
make a different rule as to the personal estate with regard to what Is 
not disposed of. Here is a legal intestacy. Being a legal intestacy, I 
am to control the statute of dbtributions. How can the Court possibly 
do that ? I must dose the will, and cannot look at it". 

In Garthshore v. Vhalie, (10 Vesey, 17) Lord Eldon says, " The doc- 
trine upon a will is very well stated in Pickering v. Lord Stamford^ and 
I agree with tliat case, which is an authority, that the widow is not 
bound in suck a case, because the Intention was to bar her from her thirds^ 
for the sake ef persons under that instrument to take the residue. I do 
not know", he adds, ^^ that it will apply to a marriage settlement" which 
was then under his consideration. 

Johnson v« Johnson, 4 Beavan 318, is an extraordinary instance of 
the rule, that in cases of intestacy, the statute of distributions is the im- 
perative guide as to the personal estate. There the testator directed 
that his Wife, Harriet Johnson, and her child, Harriet, whom he entirely 
diaclaimed, should "be cut off from any part of his property, and should 
not reccuve any benefit or advantage therefrom. Yet it was decreed 
that die testator's widow, (the wife so excluded) and his next ofkia 
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(including the daughter Harriet) were entitled to their distributive share 
under the statute. This was ruled in 1841. 

When the husband, by will, makes provision for his wife, stating it to 
be in lieu and bar of all her claims upon his personal estate, and dis- 
poses of his personalty, and such disposition lapses or is void, so that 
the fund becomes the property of his next of kin, the bar created by 
the will, in favor of the legatee, will not be considered as extending to 
the next of kin ; therefore, notwithstanding the expressions in the will, 
the widow will be entitled to a share under the statute of distributions, 
(2 Roper. 22,) for which he cites the cases herein mentioned. 

How, then, does this case stand ? The deceased Alexander McDonald 
evidently had some persons in his mind at the time he made his will 
who he intended should be the recipients of the residue of his estate, 
and had he carried that intention into eifect, neither the widow nor next 
of kin could have set up any claim against them. But having neglected 
to do so, and died intestate as to that portion of his estate, those whom 
the law designates as the parties entitled to the property of a deceased 
pereon, not disposed of by will, can avail themselves of his negligence. 
And can any of those, whose rights entirely depend upon there being 
no will disposing of the property, set up a will to exclude others, whose 
rights, like their own, are entirely derived from the statute ? 

It is evident that the testator did not design this property either for 
his widow or next of kin, but for legatees, whom, unfortunately for them, 
he has neglected to name. The next of kin should be well satisfied with 
the share which results to them from this negligence, without striving 
to exclude one who is equally entitled to avail herself of it. 

Now the Judge of Probate has not only rejected and disallowed the 
petition of the widow, but has decreed that she shall pay costs to the 
next of kin, incurred in resisting her claim ; and Mr, Young has con- 
tended that the next of kin, liaving obtained the decree below, ought not 
to be subjected to any costs in sustaining that decree, although it may 
be reversed, upon the ground that such is the course pursued in the 
Court of Chancery, under such circumstances. It becomes necessary for 
this Court to consider whether it is advisable to adopt that principle 
hero, in cases of appeals from the Courts of Probate. 

As a general rule, I do not concur in its adoption. I think, as a 
general principle, I should rule that whoever asserts or resists claims in 
those Courts which ought not to be asserted or resisted, the persons 
making or resisting such claims should defray the expense incurred in 
such proceedings. Exceptions may, of course, occur, in which it may 
he right to throw the expense upon the estate, or to decide that ea6h 
party should bear their own expenses. I do not think that this case is 
one of them. The decisions are strong and plain that, in cases of intes- 
iacjr, thv v«?/alute of di?Jtributions is the uwveT«A.v\^. ^\dft. The widow*9 
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claim in this case was well founded, and aught to have been allowed ; 
and I therefore think that the next of kin, who resisted that claim, 
should bear the whole expense both in this Court and in the Court below. 

Bliss, J. The decree of the Judge of Probate in this cose cannot, I 
think, be supported. 

There is no doubt that where a devise or bequest is clearly made in 
lieu or satisfaction of dower, the widow cannot claim in both rights, but 
IB put to her election. She cannot claim under the will, and claim also 
her dower, which would interfere with and defeat the will in other re- 
spects. But when there is no kind of inconsistency in the several 
claims set up— where the one is made under the will, and the other in 
no way breaks in upon the will, — ^both may be well maintained. The 
principle appears to me a very plain and a very sound one. And the 
case now before us has already been decided in Pickering v. Lord 
Stamford^ 3 Vesey, 332, 492. There the testator gave certain real and 
personal estate to his wife, which he declared should be " in bar full sa- 
tisfaction and recompense of all dower or thirds which she can have or 
claim in out of or to all or any part of his real and personal estate, or 
either of them". He gave the residue to four persons, and afterwards 
by a codicil directed them to dispose thereof, in charities. Part of the 
residue being vested in real securities, the devise as to that was void, 
and therefore as to this he died intestate. The Master of the Rolls, on 
a re-hearing, reversed his own pre vious judgment which had been given 
against the widow, and now held that she was entitled to her share un- 
der the statute of distributions in this intestate property ; and this de- 
cree was subsequently confirmed on appeal by the Lord Chancellor. In 
that case the Master of the Rolls cited that of Sympson v. Homahy^ 
where the testator made a provision for his daughter Jane^ which was 
declared to be given " in satisfaction of her child's part, of whatsoever 
more she might have expected from him or out of his personal estate". 
There was aiso a devise to the wife " in full of her dower, thirds, or 
other claim at law or in equity, or by any local custom, to any other part 
•of his real or personal estate". The testator gave the residue to his 
wife for life, with power to dispose of the same after her death with the 
approbation of the trustees. She made a disposition without their con- 
sent. As to this residue, he was therefore held to have died intestate. 
Lt>rd Chancellor Cowper held that where a testator had given his wife 
that provision which he meant to be a satisfaction for any claim she 
migfat have against the other objects of his bounty, if, by any accident, 
those objects should be unable to claim the benefit of that exclusion, no 
other person should set it up against the widow. And both she and thQ 
danglhter Jane were deemed to be entitled to share in tlv\% t^^^. 
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The ground of these decisions is thus stated in 2 Will. Ex. 1063 ; 

" In such a case, it is presumed that the motives for the widow's ex- 
clusion originated in a particular design or purpose of the testator, viz : 
for the benefit of the person in favor of whom the property was be- 
queathed by him, so that if the purpose be disappointed, there is no 
reason why the bar or exclusion should continue". 

In the present case the testator had intended to dispose of his whole 
property. The bar, therefore, as to any further claim on the part of 
his wife, had reference to this, and that she might not set up any claim 
which would defeat his intentions with regard to the other intended ob- 
jects of his bounty. When he failed to nominate any such, the residue 
no longer passed under the will, and the widow's claim to a distributive 
share of it neither breaks in upon the will, nor in any respect defeats or 
opposes the testator's intentions. There is, then, no ground for ex- 
cluding that claim. There is no one whose interest, under the will, 
places him in a position to set up such a bar to it ; and no one else can 
have a right to do so. See also 4 Beav. 318 ; 10 Vesey, 17. 

As far as the will goes, the next of kin are as effectually shot out 
from all participation in any part of the testator's property as the widow 
is in all but that which is given to her. And the intention of the testa- 
tor, then, is just as clear, though not so express, as it is with respect to 
the widow. Why, then, should the one claim a better right than the 
other, to that which the testator did not intend to give to either, but 
which accident has directed into another channel ? The moment it be- 
comes distributable under the statute, the will ceases to have any ope- 
ration on it, and nothing but the statute can regulate the distribution. 

It was, however, urged at the argument before us, that here there waa 
a complete bequest to the executors, who took as trustees for those who 
were entitled to the residue, and that neither the Court of Probate, nor 
this Court upon appeal from it, can decree a distribution ; a Court of 
Equity alone being competent to deal with such a matter. 

I should, indeed, regret if I felt myself compelled to sustain this ob- 
jection, from the obvious inconvenience and costs in which the parties 
would be involved, and that, too, in a matter of probably small amount. 
But I think it cannot prevail. 

In England, undoubtedly, any residue which is not devised vests in 
the executors, either for their own benefit, or as trustees for those to 
whom it would go in case there were an intestacy, where it can 
be collected from the will, that it was not intended that the executor 
flhoold have it himself. And in such case a Court of Equity must, on 
that account, be resorted to for the purpose of obtaining such distribu- 
tion. But our Provincial statute (Rev. Stat, c 112, s. 19, p. 317) has 
made a great change in this respect It enacts that '^ all suchestate, real 
orpencmif as is not devised in a wUl, shall be distributed as if tibe te»- 
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tator had died intestate". The effect of this clause is to give to the 
Court of Probate that jurisdiction over any undevised portion of the 
estate, which it has where there is an intestacy as to the whole estate, 
and to prevent the necessity of resorting to a Court of Equity to obtain 
a distribution in such case, where the only necessity before for resorting 
to it sprung from the doctrine that the executor took this residue as 
trustee. And I think it may fairly be taken to have been the object 
and intention of the Legislature to give this jurisdiction to the Court of ' 
Probate wherever there was not such a devise as required a different 
distribution to be made than that which is given by the statute. The 
Court of Probate, it must be recollected, has with us an enlarged juris- 
diction of an equitable character; as for instance, by the 11th section 
of this same statute, it is empowered to set off a share of the estate to a 
posthumous child, though the whole estate has been disposed of by will, 
and such disposition must be necessarily affected thereby. I think, 
therefore, that this 19 th clause ought to be interpreted largely, so that 
wherever any part of an estate is to be distributed according to the 
statute, there this Court shall have jurisdiction to do it. And I am very 
strongly inclined to hold that if the whole estate were actually and fully 
devised in so many words to an executor, in trust for various specified 
objects or persons, and owing to any cause some of the trusts could not 
take effect, so that as to such parts of the estate the executor would be 
trustee to distribute accoi*ding to the statute, that in this case,' the 
Court of Probate would have jurisdiction ; that this could not be such 
a devise within the spirit of the act, as would prevent such part of the 
estate from being << distributed as if the testator had died intestate" ; 
for in point of fact it would, in such case, be after all so distributed. It 
is not necessary, however, to go this length in the determination of the 
present case. There is here no devise — ^,no legal or effective devise,— 
to the executor, the whole is inoperative. In England, such a clause in 
a will would pass nothing. It would be void, as it is here, and on the 
same ground ; but nevertheless the executor would still take the pro- 
perty, not, however, under the clause in the will, but by force of the 
common law right which vests all the personal property in the execu- 
tion. Our statute here steps in and puts an end to this right. It enacts 
that as to this property the distribution shall be just as if the testator 
had died intestate ; that is, just as if there had been no will, no execu- 
tor ; leaving, therefore, the distribution of it under the statute, to the 
Court of Probate, where in such case it ought to be. 

The decree, then, of the Court below must be set aside, and the claim 
of the widow be allowed. 

With respect to the costs, I was at first inclined to think they should 
be bome by the estate which is the subject of the controversy, but oa 
farther r^ectkm I have come to a diffeTent o\)liii\cyi\« TVl^ tvINa vol 
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Courts of Law is that costs follow the event of the suit, and Lord JSIdon 
has declared tliat all his experience has led him to wish that the same 
rule prevailed in equity also. Now we are sitting in a Court of Law, 
and though not obliged here strictly to follow its general rule as to costs, 
for the statute itself authorises us to make them payable by the parties, 
or out of the estate which is the subject of the appeal, yet I think there 
ought to be strong circumstances to induce us to exercise this discreticHi 
in opposition to the general rule, which I also think is*a sound one. This 
is simply the case of two parties contending for their rights ; the one 
seeking to obtain a share in this residue, the other to exclude her from 
it, and to obtain it for himself. There is, then, nothing in the peculiar 
nature of the contest which should exempt the party who fails from 
paying costs. On the contrary, if this were not so, it would rather en- 
courage litigation with respect to the distnbution of estates, if it could 
be so for carried on with impunity. And property of a small amount, 
as it frequently is, would be wholly swallowed up in the costs of the 
contest, leaving the successful party without any advantage from his de- 
cree. The Judge of Probate in this respect appears to me to have 
taken a right view of the subject of costs in his Court, when deciding 
against the claim of the widow, he decreed her to pay costs. Why, 
then, should she not be allowed her costs on the appeal, which has be- 
come necessary to relieve her from this, and to obtain for her that to 
which she is entitled. The rule in Chancery is relied on, that costs 
there are not allowed upon the reversal of a decree on appeal. We are, 
as I have said, in a Court of Law, and I do not think we should be bound 
implicitly to follow the rule of a Court of Equity in this respect, unless 
the grounds on which it is founded are so clear and so applicable to the 
case before us as to give it an authority, and require its adoption. Now 
I think there is a wide distinction between an appeal from one Court of 
Chancery to another, and from a Court of Probate to the higher Courts. 
The character and situation of the Judges in Equity give to their deci- 
sion such weight, that a party who has obtained a judgment in his favor, 
may be well warranted in carrying on the contest in the strength of it, 
though I confess that is not in my mind, a sufficiently sound reason for 
exempting him from the payment of costs if he eventually fails. But 
constituted as are our Courts of Probate, whose Judges are not necessa- 
rily professional men, the same authority and the same consequence 
oaimot attach to their Judgments. I do not, of course, apply this re- 
mark to the learned Judge of Probate whose decree is the subject of 
this appeal. I am speaking of it as a general rule only. And I think 
that any party who has obtained a decree of that Court in his favor, 
should be left to support it at his own risk, and under the responsibility of 
jtajiog costs if he cannot do it successfully, unless there are some pecu- 
liar eir<wiiistaiiee6 which. Aoald exempt him, on other grounds^ from 
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these costs. If we should adopt another rule, it would effectually, in 
these small matters, put an end to the appeal, and the injured party 
would have no redress. And the very enlargement of the powers and 
jurisdiction of the Probate Courts appears to me to make it the more 
necessary that we should, as our general rule, let the costs follow th« 
ultimate judgment of the Court. 

IIaliburtox, J. was not present at the argument. 

DoDD, J. and DesBarues, J. stated that they had examined th« 
cases, and fully concurred in tlie opinions delivered. 

Rule absolute, with costs. 



FLEIGER r. TAYLOR 

November 17. 

No claim for interest arisei upon a recorded judgment until landi are actually fold 
under execution, and there ii a surplus after pujing the debt and cosu. 

In iastmcting a Sheriff to Icty an execution, it is irregular to direct him to ler j 
for interest on the amount of judgment. 

Young, Q. C. moves upon a rule nisi granted by Dodd, J. at Baddeck, 
to reduce the amount of the plaintiff's claim, upon an old judgment, en- 
tered upon a warrant of attorney to secure the balance of an account, 
by giving credit to the defendant for certain sums paid by the defendant 
on account of the plaintiff; and also to restrain the plaintiff in issuing 
an execution to a cci*tain sum, upon the ground that interest should not 
be charged upon the judgment. 

James, contra, set up an agreement made by the defendant with the 
plaintiff's attorney in December 1852, by means of letters, in which the 
defendant promised to pay a certain balance by instalments, the first of 
which had been paid several months previously, and the second was now 
due. It appeared also by the affidavits against the rule, that upon the 
plaintiff's execution issued in September 1852, the Sheriff had been di- 
rected to levy for interest, as well as the debt and costs, and that the 
defendant's agreement was made in consideration of the plaintiff giving 
up the interest, and also of delay. 

The affidavits also verified several other facts, not necessary to elu- 
cidate the point upon which the decision of the Court was given. 

James contended that upon a statement of debt and interest, and al- 
lowing defendant the benefit of all the credits claimed by him, a larger 
Iwlaace would be due, than was claimed by the plaintifi' under the a^ee- 
ntenk and objected that the role should reslraiu \\i^ i^\baxv<\Sl vq >\v^ 
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balance of principal only, as there had been a compromise of the interest 
and an agreement that the judgment should stand as a security for pay- 
ment of the amount compromised. He contended also that the original 
judgment having been taken as a security, and recorded to bind real es- 
tate, was in the nature of a judgment for a debt due on a bond, and 
bore interest. That the interest might be recovered by action on the 
judgment (2 Vesey, Jun'r., 162), and might have been recovered out of 
the real estate of the defendant if any could be found, if this compromise 
had not been made and acted upon. Cites Rev. Laws, ch. 118, s. 13. 
Tlie interest was at least an equitable claim which the plaintiff might 
conscientiously make the subject of compromise, even if not levied on 
real estate, inasmuch as the late practice act had made interest recover- 
able upon all new judgments. Besides, if the Court restrained the 
plaintiff to a specific balance without interest, he would be unable to re- 
cover his interest out of the defendant's real estate if any could be found. 

Tounffj Q. C. in reply contended that the claim for interest was one 
which did not arise under our statute, except upon an actual levy and 
sale of real estate, under execution on a recorded judgment, when it 
could be recovered out of the surplus proceeds, if any. The plaintiff 
could not recover interest on his judgment as a matter of course, for the 
fiuestion of interest or no interest on a judgment was a question for a 
Jury upon which they might or might not allow it. That the criterion 
to guide a Jury in such cases was the nature of the original debt (1 M. 
iuul Sel. 173; 8 Moore, 418), and if the original debt bore interest, a 
Jury would probably give interest on the judgment, but that this 
judgment, being for a debt not bearing interest, the rule did not apply. 
Tidd. 573, 874 ; 3 Price, 250 ; 1 Bing. 368. The former execution in 
this case had not been levied upon real estate, and the agreement in 
this case appeared to have been founded upon a misapprehension on 
both sides, both as to the defendant's legal liability for interest, and as 
to the amount of credits, and therefore ought not to be upheld. 

The Court considered that the practice of instructing the Sheriff to 
levy for interest beyond the amount of an old judgment was irregular. 
That although interest might be recovered in certain cases by action 
upon a judgment, it could not in any case be included in an execution. 
That when lands were levied on under execution on a recorded judgment, 
the claim of interest did not arise until, upon an actual sale, it appeared 
there was a surplus after paying the debt and costs. They thought, 
from the circumstances detailed in the affidavits, that the execution 
being in the Sheriff's hands, with instructions to levy for a larger 
amount than upon this principle was legally due, the defendant's agree- 
ment was made with reference to that aoKMrnt^ and under a mistaken 
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impression, and that, therefore, the agreement should not be a bar to 
reducing the judgment, by striking a balance between the original amount 
And credits, leaving the plaintiff to recover such interest as he might be 
legally entitled to, by action, or by sale of defendant's real estate, if any 
could be found. 

Rule absolute, with costs. 



GRAHAM V. LAPIERRE 

November 18. 

Ohjecfions by appellant to the regularity of proccedines before Justices muflt he 
Ifrought to the' notice of the Court during the nrst four days of the term, and before 
the cAu«e comes on for trial. 

This was an appeal cause from the decision of two Justices in a case 
:of trespass to land, tried before D£sBARii£S, J. on the summary day, in 
Sittings after Easter Term. At the trial objections were made to the 
jurisdiction of the Justices, aud also as to the regularity of the proceed- 
ings below. 

Sawers now moved upon a rule mst obtained at the trial, on both 
grounds, contending that the title came in question, and tliat the decla- 
ration act of last Session recognizing the jurisdiction of the Court in 
cases of petty trespasses to land, did not mention who should sue. lie 
a1s« urged several objections to the form of the Justices' proceedings. 

The Court held that the difficulty as to jurisdiction, if any had previ- 
ously existed, was obviated by the declaratory act, and refused to enter- 
tain the formal objections, on the ground that they should have been the 
siil^ect of a distinct motion before the trial, and during the first four days 
of Easter Term. 

CL Twining, contra. 

Rule discharged, with costs. 



[Owing to unavoidable circumstances, the important case of Koch v. 
Dauphinee, and several minor decisions of Michaelmas Term, are 
postponed until the next publication.— ^Reporter.] 
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SUPREME COURT. 

AT HALIFAX. 

Michaelmas Tekm, 1853. 

REGULA GENERALIS. 
It is ordered tliat hereafter, with any amended declarationy plea, or 
subsequent pleading, delivered in any cause in term or vacation, a notice 
to the following effect may be endorsed ; " Fourteen days are given to 
tlie plaintiff (or defendant) to plead, reply, &c" in the cause, and there- 
upon if the i)arty thus notified shall neglect to file his replication, re- 
joinder or other pleadings, as the case may be within fourteen days from 
the time of service of such notice, and to deliver a copy of the same to 
the opposite attorney, the party giving such notice shall, after the ex- 
piration of that time, be at liberty, being plaintiff in the cause, to mark 
a default as for want of plea ; or being defendant, to sign judgment of 
non pros : provided, however, that the Court or a Judge nmy, upon ap- 
plication, grant further time to plead, and may also, upon proper cause 
alleged and verified, order such default or nonpros to be set aside, upon 
ffuch terms as shall be thought reasonable and just ; and provided sdaOf 
that the Court or any Judge thereof may m such cases as require it, 
give a rule or order to plead, reply, &c., within any shorter period than 
fourteen days. 

By the Court, 

20th November, 1853, 

J. W. NUTTING, Proth'y. 



REGULA GENERALIS. 
It in ordered that the rule directing the hearing of counsel in civil 
eauj-os section one hundred and seventy-four of the " New Practice Act* 
be heiTwfter in force nn the trial of criminal causes. 

By the Court, 

20th November, 1853, 

J. W. NUTTING, Cler. Cvr. 
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BEFORB 
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ENOS COLLINS v. HANNAH STORY, et. al 

A widow is entitled to dower in her hnsband^s equity of redemption, al* 
thoDn;h she was a party to the mortgage, for the purpose of releasing her dower, an- 
rtcr the Provincial statute ; and her claim will be protected by the Court of Chancery, 
in distribatinfr the surplus left after foreclosui-c and sale of the mortgaged premises, 
and after payment of the incumbrances to which she was a party. 

Judgment delivered by the Master of tho Rolls, August 12, 1851, 

The applications on behalf of the petitioners were heard on Tuesday 
last, Mr, Shannon having argued the case for Mrs. Story, and 3fr. Cogs- 
well for the Messrs. Gillespie. 

In this case at the instance of Enos Collins, upon several mortgages 
made by Samuel Story, deceased, which came to complainant by assign- 
ment from the mortgagees, a foreclosure has been decreed against several 
parties, among whom are Mrs. Story, the widow of the deceased, and 
Messrs. GiUespie, judgment creditors of the mortgagor. All the pro- 
ceedings have been had afler his death. Upon a sale of the mortgaged 
premises, a balance, after paying the complainant, of £324 4s. lid., re- 
mains at the credit of the cause. In this balance the widow claims dower ; 
Uie Gillesptes, who are represented by the Master to be entitled to rank 
next after the complainant in respect of the mortgaged premises, resist 
this claim, contending that they are entitled to the whole balance. 

There are four mortgages, to each of which the widow is a party, 
each of which she has executed, and she has released her dower in each 
in accordance with the Provincial act. 

M» B, Almonj also a defendant, is the mortgagee of the second and 
third mortgages, and having purchased the first morl^a%^ ito\si \>Ei% 
holder of if, he assigned them all to the complainaTvl. To \Xv^ ^^fc^ ^ 



1 42 COLLINS r. STORY. 



assignment she is a party, and again released her dower U> Collins. The 
fourth mortgage is of otlier lands than those thus transferred to the eom- 
jjlainant, and Mr, Tohin, tlie mortgagee, assigned to the eompkinant. 

All of tliese conveyances are in the form usual in this Province. In 
law they are deeds in fee simple on condition subsequent. By the se- 
veral conditions the monies secured by them respectively, were payable 
in one year after date. None of tliese conditions were performed by 
Story^ and the complainant therefore, by these assignments, became, 
technically speaking, absolute owner of the fee simple. But every law- 
yer knows that in this Court a mortgagee can only demand the money to 
secure the payment whereof a fee simple is mortgaged to him, and that 
upon receiving it he must re-convey the fee to the mortgagor. Every 
lawyer also knows that the interest of the mortgagor, called the equity 
of redemption, is a substantial interest ; that it may be sold by himself 
or seized by a creditor, and that this equity, though originally protected 
only in Chancery, is now known to, and recognized by, the Courts of 
common law. 

Upon these applications two questions arise ; — 

1st. Whether a release of dower by a married woman to a mortgagee 
80 entirely divests her of her rights in the premises as to enable the 
husband afterwards to convey them in fee, or by way of mort^^age, un- 
encumbered by her dower. 

2nd. Whether a judgment creditor can avail himself of such a release 
and sell the premises, freed from such incumbrance, nnder the Provin- 
cial statute passed in 1841, cap. 49. 

It is worthy of observation that neither Mr. Almon^ Mr. CollinSy nor 
those who prepared these mortgages, relied upon the affirmative of the 
first of these propositions, for they procured Mrs. Story's release to 
every one of these conveyances. I have enquired of one of the oldest 
and most experienced members of the profession, as to the practice, and 
he informs me that except as regards very small sums he had always 
obtained the wife's relinquishment of dower, upon second and subsequent 
mortgages, as well as upon a first mortgage. Not that this practice 
would authorise me to decide the question in accordance with it, if the 
law require me to decide it otherwise ; but it relieves the Courts of this 
country from that difficulty which pressed upon the Judges in England, 
with regard to the right of a widow to dower in her husband's equity of 
redemption, and other trust estates. Thus Lord Teilbot, in the case of 
The Attorney General v. Scott, cases Temp. Tal. 138, speaking of the 
rule that she had no such right, says, ^^ How this rule came to be estab- 
lished I cannot tell, but that it is established is certain", a^d he hesi- 
tated therefore to disturb it, '^ although it was settled upon the authority 
of an obscure case, because in so doing he might, perhaps, shake tlM 
jsetHemcnta of&\e hundred famiUes'*. 
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Lord Maiujieldy too, in speaking of Sir Joseph JekyVs endeavor to es- 
cape from this rule in Banks v. Suttatiy 2 P. W. 700, says " That Sir 
JosepKs decision produced much consternation in Westminster Hall on 
account of the confusion it might produce in disturbing settlements, and 
on that ground alone it was not followed*'. This great Judge elsewhere 
calls it a bad rule, and not founded in law or reason, and Lord Hard- 
voicke^ in Carhum v. Inglis, says, " How the distinction". (between tenant 
by the curtesy, and tenant in dower) " came to be settled at first, it is 
difficult to find a sound reason for, but now we must adhere to it as es- 
tablished. The reason of the rule appears to have been this ; — ^as it was 
necessary to the consummation of the title of the wife at law, that there 
should be seizen of the husband, and by the preamble to the Statute of 
uses, it was recited that by means of uses the wife was defeated of her 
dower, it appeared that the wife of the cestui que use was not dowable 
at law, and that as a use at common law was the same as a trust, since 
the statute, the wife could be no more endowed of a trust since the sta- 
tute, than at common law, and before the statute, she could of an use. 

But the dissatisfaction with the rule became so universal, that at length 
it was abolished by Parliament, and now, by the statute 3 and 4, W. 4 
cap. lOoy a wife is placed on an equality in this respect with her hus- 
band. 

In the United States, to use the language of the late Judge Keiit, (4 
Com. 44), " the equity of the wife's claim has met with a more generous 
reception than in England. In Massachusetts and several other States, 
and probably in all, the wife is held dowable of an equity of redemption. 
Though she join with the husband in the mortgage, and the husband 
should afterwards release the equity, the wife shall be entitled, at his 
death, to her dower in the lands subject to the mortgage, and if they 
are sold under the mortgage, then to her claim as for dower iu the sur- 
plus proceeds, if any there should be". 

As, therefore, we have no such practice as embarrassed the Courts in 
England, — ^no such family settlements to uphold, — ^and as tlie question is 
res irUegra in this country, and we have not those artificial refinements 
and distinctions incident to a great people, of which Elackstone speaks 
in his commentaries (1, 107), I might perhaps avail myself of the prin- 
ciples announced by that learned Judge in the same page. Speaking 
of the office of the Colonial Judge, he says, ^' What of the laws of Eng- 
land shall be admitted and what rejected, at what times and under what 
restrictions, must, in case of dispute, be decided in the first instance by 
their own Provincial Judicatures, subject to the revision and control of 
the King and Council". But I am not called upon in this case to ex- 
ercise this judicial function. This decision proceeds on my view of the 
principles which govemed, in equity, in England anterior to U\<^ i^«iK«»%^ 
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of the Act of Parliament, 3 and 4, W. 4, c 105. We have in this Pro- 
vince no such enactment. 

In Dixon v. Savilie, tlie law on this subject was carefully reviewed, 
and the doctrine that a wife could not have dower in an equity of re- 
demption was sustained. There the husband had, before marriage^ 
mortgaged the fee simple, and consequently he had no legal estate in 
the lands, whereof the law could hold his widow dowable. 

Now, sis a married woman could, by acknowledging a fine, divest her- 
self of her own real estate, it followed that by a similar process she 
could after marriage release her right of dower to a purchaser or a mort- 
gagee. " Although it was at first held that she did not bar herself of 
her right to dower by doing so, but afterwards it w^as settled that she 
did, because having nothing in her husband's lands in her own right, her 
joining her husband in a fine could be for no other i)urpose than to bar 
herself of her dower". 2 Powel on Mortgages, G73. 

In like manner, a married woman can bar herself of her jointure. 

Now, the potency of a j^ne over a woman's rights consisted in this, 
that it was a judgment of a Court of record in a Real action, in which 
she and her husband were defendants, whereby their rights, like those 
of any other parties to such an action, were foreclosed. There can be 
no averment against a record, for it imports verity ; and a judgment 
against husband and wife in a suit for her land was held to be as con- 
clusive as if given against a feme sole, Co. Litt. 121 «, note 1, and as the 
aimotator remarks, ** from enabling the husband and wife to defend her 
title, and making the judgment in such defence to be conclusive, per- 
mitting them, to compound the suit by a final agreement of record, in 
the same manner as other suitors, Avas no great or dilHcult transition, 
more especially when, in the cjise femes covert, fines were never allowed 
to pass without the Court's secret examination of them apart from their 
husbands, to know whether their consent is the result of a free choice, 
or the husband's compulsive influence. Id. lb. 

The Stat 13 Ed. 1., concerning the levying of fines, enacts that if a 
woman covert be one of the parties to it, then she must be first examined 
by four of tlie Justices (that is of C. B.) and if she doth not assent there- 
to, the fine shall not be levied. Lord Coke, in liis commentary thereon, 
2 Inst. 515, states, " That the examination must be solely and secretly, 
and the effect thereof is, w^hether she be content of her own free good 
will, without any menace or threats to levy a fine of these parcels". 

Nothing, therefore, could be more conclusive than the effect of a fine 
at law, upon a feme coverfs rights. It wholly divest<jd her of them to 
all intents and purposes whatever, and as Mr. Justice Bliss remarks in 
liis judgment in TVoop v. Troop, our Act has adopted almost the very 
words used bj Cokey making such examination effectual without the 
4Hber formal pixKreediogs. Our Act 11 Geo. 3^ Cap. 6, enacts << That 
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when a sale shall be made of lands or tenements by husband and wife, 
before such deed shall be valid and sufficient to bar the wife from the 
recovery of her dower after the decease of her husband, she shall be ex- 
amined by one of H. M. Justices of the Peace, (as is therein stated), 
who shall certify such acknowledgment on the deed, which shall forever 
bar her from the recovery of her dower in such lands so conveyed"- 
Undoubtedly, this language is as comprehensive as can well be conceiv- 
ed, but the effect of such a release upon 2k feme coverCs rights, cannot be 
greater than that of a fine ; for, as I have said, this is a judgment of a 
Ck)urt of Record, and by it, it is adjudged that she has no right in the 
lands comprehended in the fine. 

I apprehend, therefore, that in determining this question, I may deal 
with a release under our statute, as Chancery has dealt with a release 
made in England by a fine. Now a Court of Equity in England will 
look beyond the mere form of the procedure, and disregarding the tech- 
nical effect of a fine, restrain it from operating beyond the intmU of the 
parHes to such procedure ; and from being used to effect that, which 
tlie parties did not intend. For this purpose this Court will look into 
the conveyances, and examine into the circumstances, in order to deter- 
mine that interest. 

Mr, Coventry^ in his note to the text of Powell's Treatise on Mort- 
gages, page 678, says, " The practical rule to be collected from a review 
of all the cases is, that if the wife concur with her husband in a fine of 
lands, to which she is or may be entitled in right of her dower or 
jointure, for the purpose of improving the title of the mortgagee, and the 
mortgage deed contains no limitation of the estate beyond the security, 
and reserves the equity of redemption to the husband alone, then the 
fine which the wife has levied to give effect to the mortgage will operate 
for the security of the mortgagee only, and not absolutely to bar the 
wife of her dower or jointure as against the husband's heir, volunteer or 
purchaser^ and this on the principle, that nothing more appearing on the 
face of the instrument to have been intended, than the primary object 
of borrowing and securing the money, the deed and fine shall operate 
no further or otherwise". " Hence" (says Mr, CovetUry^ in page 676 of 
the same vol.) ^ arises the general understanding of the profession, that 
a fine, though an absolute bar at law, may in equity, upon the ground of 
its having been levied for a particular purpose, be restrained from ope- 
rating beyond the extent of the particular purpose contemplated". 
Citing Goodrich v. Brown, 1 Ch. Ca. 49, and Mrs, Danhfs case, 2 Eq. 
Ca. Ab.9 385, B. 2, as cases in which Chancery had acted upon that 
principle* After some other observations, the annonator concludes 
thus; ** The Court here (Nayhr v. Baldmn, 1 Ch. Ca. 180), evidently 
refers to the doctrine under consideration, and admits c\«»xVj \)icaX ^^ 

\ may operate as a toicU or a partial bar to do^er SLQ^y>T^ASL\^ V> >^^ 
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iiUention of the parties. Whether a corresponduig statement can be 
made as to tlic oi)cration of a fine in a Court of Law, tlie cases do not 
warrant its in deciding^ hut no sound reason occurs why a Court of Law 
should not adopt this equitable principle, and restrict tJie effect of Hie fine 
to the purpose intended, in the same manner that it restrains ike opera- 
tion of any other species of conveyance. 

Such is the view which this writer takes of the law of thi& Court, as 
applicable to dower, as well as to other interests in lands ; nor is there 
anything in the circumstance that dower is a strictly legal right ; for 
Judge Story, 1 Eq. Jur. 57G, says, " The result of the various decisions 
on the subject is, that Courts of Equity will now entertain a general con- 
current jurisdiction with Courts of Law in the assignment of dower in 
uU cases". And in a note he adds : " I am aware that Mr. Parh^ in liis 
excellent treatise on dower, doubts if the doctrine is maintainable to the 
full extent ; but notwithstanding his doubts, it appears to me the just re- 
sult of the authorities, and maintainable upon principle". 

AVliy should not this Court examine into the nature and intent of con- 
veyances of dower, as well as into the other transfei*s of & feme covert f 
if, having right to dower in her husband's estate, worth £10,000, she 
concur in pledging that right to a mortgagee, to secure a loan to her hus- 
band of £100, the real nature of the pledge and loan appearing on the 
very deed to which she gives her voluntary assent, (and without such 
assent that nght cannot be afiected,) why should this Court alter the na- 
ture of the transaction, and hold her to have stripped herself of a right 
which would yield her, on the death of her husband, an annual income 
of twice the amount she had tlius secured to the lender ? Why should 
such a pledge enable her husband to borrow additional monies upon that 
right without her assent ? And why should it enable Aer husband* s cre^ 
ditors to possess themselves of that right ? 

A married woman*s rights and interests are under the especial pro* 
tection of this Court Dower is said to be favored even at law, but 
surely thus to deal with a mortgage such as I have suggested, would not 
be to protect but to defraud a woman. 

There may be some shew of reason in this Court not relieving a 
widow when the husband was never seized of an estate at all during the 
coverture, as was the case in Dixon v. Saville. There was nothing on 
which the Court could fasten, to exercise its peculiar jurisdiction. She 
never was entitled at law to dower ; equitas sequiturjus ; she had exe- 
cuted no conveyance, consequently there was none for the Court to ex- 
amine, and the long established rule of the Court was, that a womaa 
could not be endowed of trust estates, or of an equity of redemption^ 
which was held to be analogous to a trust estate. In the case I have 
suggested, there is no rule of equity by which the Court is restrained 
from enquinng into the intention of tbe parties to the mortgage. At , 
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law, indeed the husband had conveyed in fee simple to the mortgagee 
£10,000 worth of real estate for the consideration of £100. At law 
upon the non-pa}Tnent of this sum agreeably to the condition in the 
mortgage, the mortgagee became absolute owner of the fee ; but here 
he is held to the real transaction, compelled to accept re-payment of hia 
loan, and re-convey the title to the mortgagor ; then wherefore not ex- 
tend similar justice to his wife who also had only understood hei*self to 
be pledging her right of dower to secure such re-payment. Our Pro- 
vincial law says, ** when a sale shall be made of lands and tenements by 
husband and wife, &c". A sale was not contemplated if one merely re- 
fers to the words of the law in the case I am putting, and it would be 
unjust to extend it beyond the intention of the parties. 

In the case of Baden v. Tlie Earl and Dowager Countess of Pembroke^ 
the Master of the Rolls said, " All deeds were but in the nature of con- 
tracts, and the intention of the parties reduced to writing, and the in- 
tention was to be chiefly regarded" ; 2 Vem. 58. In the case I am sug- 
gesting, the intention of the husband and wife was only to pledge the 
lands to the amount of the sum borrowed with interest, not to make sale 
of them. Several cases are referred to, and the circumstances thereof 
given by Mr, Coventrg, in support of his conclusions, as I have already 
quoted them, viz,, Dolin v. CoUman, 1 Vem. R. 294 ; Jackson v. Parker^ 
Ambl. 090 ; Goodrick v. Brown, 1 Ch. Ca. 49 ; Mrs. Banbg^s case, 2 Eq. 
Ca. Ab. 384, B. 2 ; and that of Naglor v. Baldwin, 1 Ch* Ca. 130, 
which I have already mentioned. It will be convenient to examine 
briefly one or two of these cases. 

In Naglor v. Baldwin, Richard Baldwin made a mortgage by demise 
to one Tgnel for securing £400 lent by TgneU and to confirm the mort- 
age, Baldwin and his wife, acknowledged a fine to Tgnel. On a bill 
in equity for divers matters the Court said, ^* As for Mrs. Baldwins 
dower, unless she have barred herself totallg by levying the fine, the 
Court makes no order therein at present, IkU declares that if she levied 
the fine onlg to secure the loan, (that is the mortgage.) no debt could bar 
lier except TgneVs debt on the lease'*. Tliis language clearly admits 
that the fine may operate as a total or jiartial bar to dower according t» 
the intention of the pnrties. 

Then in the case of Jackson v. Parker, Ambl. C87, Sir Thos. Sefrell^ 
M. R. laid hold of the circumstance of the equity of redemption being 
limited to the husband and wife jointly, to infer an intention that the 
wife should, in equity, retain her right of dower subject to the mortgage 
debt. In that case. Sir John Jackson, tenant in tail of the hinds in 
question, made a mortgage by lease, release and Jine, in which his wife 
joined, to Frances Stubs, and in which there was contained a proviso, 
tliat if the said John Jackson, and Esther his wife, tU^k \vc\t?^ ox ^^?\«vi^ 
should pay the mortgage money and interest, t\vet\ Frances SIu\a^ \\«c 
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heirs or assigns, should re-convey the premises to tlie said John Jackion 
and Esther his wife their heirs and assigns ; and there was a clause at 
the end of the deed which declared the use of the fine to be subject to 
the payment of the mortgage money and interest to John Jackson, and his 
heirs. So in all her relinquishments of dower, Mrs, Story releases for 
the purposes of the several mortgages, and those purposes are, by the 
provisoes, the re-payment of the respective loans secured thereby. Upon 
a question in Jackson v. Parker as to what interest the wife took in the 
equity of redemption in this mortgage, it was argued that the Court 
would put a true construction on the deed by taking into consideration 
the ownership of the estate, and the purpose for which the deed was 
made ; that the husband was the owner of the estate, and the intention 
of the deed was merely to make a mortgage, and that the wife was made 
a party, and joined in the line for the sake of the mortgage, and for no 
other ulterior purpose. Sir Thomas Sewell adopting this argument was 
of opinion, that notwitlistanding the language of the proviso, there was 
no reason to presume any contract between the husband and wife, by 
which the latter was to take a joint interest in the equity of redemption 
in lieu of her dower, for that if it had been so, it would have been re- 
cited in the deed ; and his Honor observed, " the wife's right of dower 
accounted for her joining in the tine. The deed was planned as between 
mortgagor and mortgagee". So here all the deeds are planned as be- 
tween mortgagor and mortgagees. " The wife had a right to redeem, 
and if she had redeemed, a Court of Equity would not liave taken the 
estate from her but upon the terms of allowing her dower ; the deed had 
declared the rights of the parties". 

In Dolin V. CoUman, the wife joined with her husband in a mortgnjre, 
and levied a fine to tlie intent to bar her dower, and in consideration 
thereof the husband agreed the wife should liave the redenij)tion of tlie 
mortgage, and the husband afterwards mortgaged this estate twice more. 

The Court took this agreement to be fraudulent as against the subse- 
quent mortgagees to far as to entitle the wife to the whole equity of re- 
demption ; but in regard the wife in confidence of this agreement had 
levied the fine, and thereby barred her dower, and the husband and 
wife both living, the Court decreed tluit after the husband's decease the 
wife, in ease she should survive him, should enjoy her dower ; and where- 
as the mortgagees pressed that the decree might only be, that she should 
enjoy her dower notwithstanding the fine ; the Court thought it unrea- 
sonable in this case to j^ut the wife to her writ of dower, because thev 
might convey away the estate, and she not know ap^ainst whom to bring 
her writ of dower, and therefore decreed the dov. er to her. 

Now m Naylor v. Baldwin, the wife's dower was totally barred at law 
by the fine; the Court of Chancery nevertheless saiil. unless the wife 



IN CHANCEIRY. 149 



have barred herself totally by levying the fine, it shall only bar her 
dower so far as the mortgagee is concerned. 

In Jackson v. Parker^ a similar construction was given to a fine ; 
and there are several particulars noticeable in the case of ^^ Dolin 
V. CoUman'\ 

First. The Court there decreed dower to the wife before the hus- 
band's death. 

Second. Althongh the Court would not permit her and her husband 
to deal with the equity of redemption so as to defraud subsequent mort- 
gagees, and although the wife had levied a fine to the intent to bar her 
dower, yet the Court, looking to the real nature of the transaction, re- 
strained the operation of the fine to effecting that intention. 

Third. This case shews that in the exercise of its concurrent jurisdic- 
tion, equity will restrain the operation of a fine, give relief itself, and 
not merely refer the wife to a writ of dower at law. 

There are many other ^cases showing that equity will restrain the 
operation of a fine by a married woman to its real intent, not only with 
regard to her dower, but to her own freehold, jointure, &c., but those I 
have quoted may suffice on the present occasion. 

Then as to all these mortgages, what were the respective considera- 
tions of them ? The mortgage monies. What the considerations to Mrs* 
Story ? The loans to her husband. She could not be presumed to have 
known that they were to operate beyond mortgages. Not a single ex- i 
pression intimating that they wei-e so to operate is to be found in any of { 
them. On her several examinations she acquiesced in these several se- 
curities ; but because she assented to relinquish her dower for the seen- S 
rity of the mortgagees, is it therefore to be inferred that she understood i 
she was relinquishing all her interest in the property, for the benefit of ' 
any creditor who might obtain judgment against him, as the GiUespies . 
did. Mr. Alman took from Mr. Story after they had obtained their 
judgment, as a further security for them, and to facilitate a sale of it for 
their benefit, and that of other creditors, a deed of all his, Story*s estate, ; 
and it is observable that his wife did not become a party to this deed, j' 
Clearly she would have refused to join in this deed to Mr. Ahnmu \ 

I liave already noticed that neither Mr. Almon nor Mr. Collins, nor ] 
their professional advisers, relied upon the position that one relinquish- 
ment of dower was sufficient. 

It appears to me, therefore, as Mrs. Story's intention in becoming a / 
party to these mortgages was merely to pledge her right of dower for j 
the loans respectively secured by them, that I ought to restrain her re- \ 
leases from operating beyond that intention. I do not forget that it is 
said, that by the operation of the 49th chapter of the Province law 
which passed in 1841, the Messrs. Gillesptes^ as iudgnvexvV ct^^\\ot^,^^c^ 
entitled to thh money. By that statute, certamW a\\ V\k^ ^fi\i\ w" * voX.^ 
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rest in his lands is bound to the judgment creditor, but if the wife have 
not parted with her right of dower therein, the creditor's lien is neces- 
sarily subordinate to that right. 

Now holding as I do, that Mrs, Story has only pledged her dower to 
the re-payment of the loans, and these having been re-paid by the sale 
of the mortgaged premises ; it follows that a right of dower in the residue 
of the money produced by the sale still remains to her. I need hardly 
remark that this money, by the principles which govern this Court, re- 
tains the character of land for many purposes, and tlus is clearly one of 
those purposes. 

Mr. Cogswell has referred to 7 Dane's Ab. 422, which, however, only 
shews that it was held in Virginia, before that State passed an Act giv- 
ing widows dower in trust estates, that a widow had no dower therein. 
Li the case of Majory v. Putnam^ decided in Massachusetts, and cited 
by that gentleman from 4 Dane, 183, it is said that the statute of exe- 
cutions gave the judgment creditors the whole estate. I have already 
remarked that by the terms of our statute, the judgment creditor's right 
is subordinate to the widow's ; and as regards the other citation from this 
author, I may observe, generally, that by the later decisions in Massa- 
chusetts, the wife is allowed dower in an equity of redemption, as ap- 
pears by the reference to Kent, I have already made. 

For these reasons I accede to the prayer of Mrs. Story ^ and direc t 
that the costs of all the petitioners on this application be first taken out 
of the money at the credit of the cause, and that one-third of the re- 
mainder be invested under the direction of a Master, in such manner as 
may assure the due payment to her of the annual interest, and the ulti- 
mate payment of the principal to the Messrs. Gillespies. 



Note. The abstract at the head of the foregoing case of CoUnis v. 
Story, is not quite accurate, inasmuch as although the remarks of the 
learned Judge, in the commencement of his opinion, forcibly sustain the 
general principle, that a wife is dowable in her husband's equity of re- 
demption, yet the decision is, in fact, confined by its terms to the case 
of mortgages made after coverture, to which the wife was a party to re- 
lease her dower. 

The abstract should have been as follows ) — 

A widow is entitled to dower in her husband's equity of redemption, in a cnse 
where («he was a party to a mortgage for the purpose of releasing her dower, under 
the Provincial statute; and her claim will be protected by the Court of Chancery, in 
distributing the surplus left after foreclosure and sale of the mortgaged premises, 
and after payment of the incumbrances to which she was a party.— Kspobter. 
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RICHARD NUGENT v. JOHN H. CROSSKILL. 

November 21. 

James moves for rule absolute to set aside judgment of no^t/^rof in an 
appeal cause. 

It appeared by the affidavit of the plaintiff, and the certificate of the 
Prothonotary, that he obtained judgment against the defendant in the 
Mayor's Court for upwards of Five Pounds, from which the defendant 
appealed, that the plaintiff entered the appeal for trial, that the cau^•e 
was not entered by or on behalf of the defendant, that plaintifl?* had em- 
ployed no attorney or counsel, that upon entering the Court on the morn- 
ing of trial, he was informed that the cause had been called and judg- 
ment given against him for want of appearance, that he had a good cause 
of action upon the meritj*, and that he was taken by surprise on learn- 
ing that the cause had been called. Upon this affidavit an application 
was immediately made for a trial, the defendant being in attendance, 
and His Honor Judge Dodu granted a rule nisi, which was now sought 
to be made absolute upon plaintiff paying costs of the day. 

The defendant, in person, contra, read an affidavit, by which it ap- 
peared that he had applied to enter the cause for trial, and was inform- 
ed that it had been entered by the plaintiff, that he had a good defence 
upon the merits, and that injustice would be done to him by granting the 
rule ; and he urged that he would be aggrieved by being obliged to at- 
tend the Court repeatedly when plaintiff might have tried his cause, but 
for his own default, and that the plaintiff could bring a new action if the 
rule were refused. 
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Tho Court thought the phuntiff^s nffidavit insuflicicnt, as it should 
have ftated oxprcsslj that he was accidentally misled as to the time of 
the trial, and that he had really mtcnded to proceed with the cause. 

Rule discharged. 



MoGILVRxVY r. GIBBONS. 

November 21. 

This was an action of trespass against the Sheriff of the county of 
Cape Breton, for taking a horse allcgeil to be the property of the plaintiff! 

Plea — not guilty. 

Tiie cause was tried at Sydney in last June Term before DesBarres, 
J., and a verdict given for the plaintiff, which the defendant obtxiined a 
rule to set aside. It appeared tiiat the horse was taken by the Shorifffor a 
debt due by the plaintifl'*s father, to whom the horse had formerly be- 
longed, and who, it appeared, liad transferred the horse some time pre- 
vious to the alleged trespass to his son, the plaintiff, for services. 

W, Johnston now moved to make the rule for a new trial absolute, on 
the ground that the assignment to the plaintiff from his father was fraud- 
ulent ; that there was therefore no property in him, and that therefore 
the verdict in his favor was against law and evidence. 

Upon reading the minutes, it appeared that the defendant had not 
proved the judgment or execution against the plaintiff's father, under 
which the horse was taken out of the plaintiff's possession. 

The Coukt thought that under these circumstances there could be no 
argument, as the party disputing the honajides of a transfer could only 
do so by proving himself to be a judgment creditor, or an ofHcer acting 
under legal process. Without hearing Ritchie, contra, the Court order- 
ed the rule to be discliarged* 

Rule discharged. 



OVERSEERS &c. r. BRYSON. 

November 21. 

./. Mci^uUy moves in behalf of the Overseers of the poor of the Town- 
fdiip of Musiiuodoboit, upon a special case sent up by the Seisions of 
the county of Halifax^ for the opiuion of this Court. 
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This was an appeal to the Sessions from an order of filiation mnde 
hy two Justices. The cause was tried before the Sessions and a Jury ; 
witnesses were examined, and the order confirmed. The Sessions douJjt- 
cd whether they could tax the plaintiff's costs in such a case, and pre- 
pared the case for the purpose of taking the opinion of this Court. The 
Rev. Stat. c. 91, s. 8, directs the appeal to be made in Halifax to the 
Sessions, and in the other counties to the Supreme Court, and enacts 
that if the appeal is found against the defendant, he shall pay costs. 
The form of appeal Bond includes the costs, and the bond in this case is 
drawn to pay the amount with costs. 

Johntton^ Q. C, contra, wishes for time to consult the defendant, and 
objects that no rule 7i{si has been served or filed. 

Mc Cully. The cause has been regularly entered for argument. 

Bliss, J. The proper way is to apply upon the case for a rule nisi 
and serve it We cannot suppose that the defendant knows of this aj)- 
plication.. I will give no opinion unless it is applied for in the torm of 
a rule. 

Halliburton, C. J. The injle will be headed in the cause. 

liiile nisi. 



COLIN McKAY v. ALEX. HAMILTON. 

November 21. 

The Court may nllow a pica of payment into Court to be withdrawn nlwu plead- 
ctl ander n iMstake. 

lu gruiuin}; a rule to witlidraw a pleading, (Jio CoHrt may impose rcaional)le term!<. 

This was an action of trespass brouglit at Siielburne. The defend- 
ant had agreed to pay, and had paid into Court, the sum of Ten Shil- 
lings in full of damages, under an impression tiuit if this sum were ac- 
cepted he would be relieved from the plaintiff's costs. The plaintilf 
took out of Court the ten shillings, and replied furtiicr damage. He 
subsequently applied to Dodd, J. for leave to withdraw his replication 
and tax full costs, which was opposed by the defendant, and the learn- 
ed Judge granted a rule nisi to the plaintiff to withdraw his replication, 
ODd also a rule nisi to the defendant to withdraw his plea upon the 
ground that the arrangement to pay the money into Court was made 
and«r a mistake as to its effect upon the cost^. 
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Young, Q. C. for defendant, moved tlie latter of these rules, citing 
Pract. Act, sec. 92. 

J, W. Johnston^ Junr, for plaintiff, moved to withdraw replication, and 
opposed withdrawing plea, on the ground that it was an admission on 
record of the plaintiff's right of action, citing 2 T. R. ()4/> . 2 B. A. Aid. 
766 ; 11 Price 5.30 ; 2 Dowl. P. C. 12o-G, and 028 ; 1 M. and G. 265 ; 
9 Dowl. P. C. 7G3-; 8 M. and W. 7GG ; 3 Ans. G27 ; 2 T. R. 745 : 10 
Eng. Rep. 513 ; 1 T. R. 710 ; Camp. 550 ; 7 Taunt, 33 ; 2 Ch. Arch. 
1027 ; 2 Bos. and Pul. 392 ; 5 Buit. 2G39 ; Willes, 191. Also, the 
case o{ Hutton v. Hall^ decided in this Court, wliere the defendant with- 
drew the general issue, and paid ten shillings into Court. The plaintiff 
went on and obtained five shillings additional damages, and the Court 
allowed the plaintiff his costs up to the time of payment into Court, but 
not subsequent costs. 

Young, Q. C. did not object to the plaintiff withdrawing his replica- 
tion on payment of costs, but supported defendant's right to withdraw 
his plea, and contended that the money was not only paid in by mistake, 
but irregularly, as it could not under our statute be paid in without leave 
of the Court. Cites Prac. Act, s. 18. Ch. Arch. 274, 280, 1179. The 
English cases do not apply to this case as it is a new proceeding, not 
known in England. The English statute excepts several actions from 
the rule permitting payment into Court, and this is one of the actions 
excepted. ]\Ioney })aid into Court by mistake can not only be recover- 
ed back, but the Court or Judge may order it to be repaid. Ch. Arch. 
8th Ed., 119G. 

IIallidiuton, C. J. delivered the opinion of the Court, as follows: 
Both parties here are in a similar })redicament, and both are applying 
to our discretion to escape from their respective positions. The plain- 
tiff has tiled a rej)lication which he wi^ht^s to withdmw, but he cannot 
do so without the leave of the Court. The defimdant also reipiests the 
interference of the Court on account of his own mistake. The Court 
may grant both of these rules, and in doing so they may impose reason- 
able terms. We think that justice requires that both pleadings be with- 
drawn, and we will grant a rule permitting the phiintiH' to withdraw his 
replication, if he wi-hes to do so, upon i>ayment of the costs occasioned 
by it. AVe will also permit the del'endant to withdraw his plea if he 
wishes to do so, upon payment of costs occasioned by the pleii. And 
we will permit the plaintifl'to discontinue the action if he sees fit to do 
so without costs. The rule to pass witiiout costs on either side. 

Rule accordingly. 
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McGILLIVRAY r. McISAAC. 

November 26. 

The granting of a ceriiflcate that an action of trespass was brought lo try a right. 
po AS to entitle the plaintifl' to co.Hts, is a matter fur the discretion of ihu pre&idtng 
Judge, with which the Court will not interfere. 

This was an action of trespass tried before Dodd, J. at Antigonishc 
in November, 18o2. Verdict for plaintitf, damages one shilling. The 
defendant obtained a rule nisi to set aside this verdict, upon objections 
to the documentary title, which was argued in Piaster Term, and the ver- 
dict sustained, the Court being satistfied that the plaintiii' had establish- 
ed a possessory title. 

By a postscript to the Judge's minutes in this case, the following facts 
appeared. The presiding Judge was requested to certify on the 
back of the issue roll, pursuant to cap. 13, s. G3 of the Revised Laws' 
at the close of the trial, '* that the action was brought to try a right be- 
sides the mere right to recover damages for the trespass or grievance 
for which the action was brought", so as to entitle the plaintiff to reco- 
ver his full costs. The counsel for the plaintiff for this purpose handed 
the Judge as the issue roll a number of papers attached together, upon 
which His Lordship wrote and signed the requisite certificate, but doubt- 
ing whether the paper could be considered as an issue roll, he immedi- 
ately cancelled the certificate until he had an opportunity of consulting 
his brethren upon the point. 

TV. Johnston now moved for a rule absolute, to give judgment for the 
plaintiff with full costs, upon the grounds that the Judge was bound to 
certify (4 P^ng. Rep. 43), and that under similar words in the English 
statutes it had been held that it was not absolutely indispensable that 
the certificiite should be made at the trial. 2 li. and C. 021 ; G T. R. 1 1. 

Youngy Q. C, in shewing cause against the rule, denied that the Judge 
was bound in any case to certify. 3 East. 493. In this case, where a 
rule was asked to compel a Judge to certify that a trespass was wilful 
and malicious, it was admitted that a Judge was morally bound to certi- 
fy in a proper case, but held that it was not only disrespectful to seek 
to compel a Judge to certify, but inefficient, inasmuch as it was the in- 
t«;ntion of the statute to give the discretion to the Judge, of gianting or 
withholding the rule. 

Bliss, J. We cannot compel a Judge to certify. I refused to do so 
in a case in which one of my brethren thought I was wrong in so doing, 
but it was my conscience that was at stake, and not his. 
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Yuung, Q. C. There was here no issue filed. Our Practiee Act al- 
lows it to be filed at miy time before trial. This was not done. The 
document in this case was not only not an issue roll, but it was not filed 
until after the trial. The plaintiff by his laches has rendered it impos- 
sible for the Judge to certify. Mr. Yoiuig also contended that the cases 
in the English book in which the certificate, having been made subse- 
quent to the trial had been sustained, were explained by the language 
of the English statutes, which were not as express as our Act, and had 
been liberally construed. But our Act requires that it shall be made 
not only by the Judge who tried the cause, but at the trial and on the 
issue roll. Cites i Dow. and Ry. 1 oO ; Id. 847 ; 2 B. and C. o81 ; M. 
and G. 820 ; 7 M. and W. 348 ; and distinguishes 5 Bing. 200 ; 4 B. 
and C. 8r)3 ; 5 B. and Aid. 530. The object of the statute was, that the 
Judge should certify from his immediate impressions. If he certifies 
now, his mind cannot but be influenced by the subsequent argument in 
this cause as to setting aside the verdict. The learned counsel stated 
that he argued the cause more at length, owing to the same language 
having been adopted in the new Practice Act. 

W. Johnston replies. The delay is accounted for by the Judge's min- 
ute upon this point of the case, and he also states that he was prepared 
to certify at the trial. In 9 D. and R. 717, where the counsel follow- 
ed the Judge to his lodgings and obtained the certificate there in the ab- 
sence of counsel for defendant, it was admitted that a strict construction 
was impossible, inasmuch as the Act requires the certificate to be made 
at the trial, while the trial must be over before it can possibly be made. 

DoDD, J. The main question is as to the issue rolL If this docu- 
ment is sufiiicient the plaintiff shall not suffer by my error. 

W. Johnston, It was handed to the Judge as such, and the Court will 
not allow a technical objection to its form to prevail. Cites 2 Dowl. 
and Lowndes, 247 ; 2 Dowl. N. S. 3.30 ; 8 Dowl. 732. 

Johnston^ Q. C. (same side), contended that the statute is entitled to 
a liberal construction. The English cases turn on the question whether 
the Judge made up his mind at the trial or not, which was certainly 
done in this case. The only remaining question is, w hether this certifi- 
cate was made on the right paper. In Paine v. CadeU, 9 Dow^l. 745, 
an arbitrator, under an Act of Parliament which gave him the same 
power as a Judge, certified on the back of his award, and it was held 
sufficient. In England, a cause is always tried under an issue roll* 
Here the roll is not always filed. Are verdicts in causes tried without 
an issue void ? If not, is an issue roll to be indispensable for this pur- 
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pose only ? In Tobin v. O'XeiU^ tried here last Ejister Term, the ver- 
dict was taken on the 8th, and the certificate on the 10th. 

Toung, Q. C. That was by consent. 

Johnston, Q. C. It could not be done by consent, if not authorised by 
statute. Nobody can authorise a Judge to violate the law. If the do- 
cument on which this certificate was made be not an issue roll, it at 
least contains the declaration and plea in the cause, and upon it the 
cause was in fact tried. 

The Court intimated that they would consider tlie question, but »*x- 
pressed doubts whether they ought to go further than to consult with 
and advise the Judge who presided at the trial, as it appeared to be a 
matter for the exercise of his own discretion. 

DoDD, J. now intimated that after consulting with his brethren, two 
of whom, however, differed with him in opinion, he had decided to grant 
the certificate, and thus entitle the plaintiff to his costs. The rule was 
therefore made ohsoluie pro forma by the Court, but without costs. 

Rule absolute. 



BETTS V. ACKERLY. 

November 22. 

Mc Cully moves to set aside a writ of summons, and also a capias, is- 
sued tliereon for irregularity, on two grounds : 1st. That the writ of sum- 
mons purported to be issued on the seventh day of November, whereas 
it appeared by the affidavits that it was not, in fact, issued until the 17th, 
the date having been inserted, not by the Prothonotary, but by the plain- 
tiff's attorney, before issuing. 2nd. That the notice to the defendant to 
appear and plead, endorsed on the writ of summons, was not signed by 
. the attorney, and cites Prac. Act, sections 4 and 31. 

Rule nm. 



November 28. 



Mc Cully now moves to make the rule absolute, upon affidavit of ser- 
vice on the 24th inst 

Ritchie, contra, objects to the service of the rule^ not having been in 
sufficient time to allow the plaintiff to answer. 
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McCulhj contended tliat a.s there had been four day's service, one day 
inclusive, the rule had been sufficiently complied with, more especially 
as defendant was in custody. 

Halliburton, C J. There were not four day's service, as this was 
served on Thursday, and the mail left on Saturday for Halifax, and 
therefore the party has not had due notice. The law allows in the ser- 
vice of writs an additional period to a defendant in another county, on 
account of the increased distance, and a party ought not at least to have 
less notice on account of his being at a distance. The rule must be 
enlarged, and the same rule made returnable at Chambers, on Thurs- 
day next, but no new rule will be required, nor fresh service. 

The other Judges concurred, except 

Halliburton, J., who thought that as there was a magnetic Tele- 
graph in constant operation between Amherst, where the parly resided, 
and Halifax, he might have communicatf;d his objections if he had any 
opposition to make to the rule. 

Rule enlarged. 

Note. The rule was subsequently made absolute at Chambers by 
Bliss, J. upon the first ground only. 



THE QUEEN v. THOMAS MURPHY AND OTHERS. 

November 28. 

R, ITaUhurtony on behalf of Thomas Murphy unA John Gordon, mi^xci- 
ed for wilful murder, and David Parsons and Mary Ann Kennedy, in- 
dicted as accessories after the fact, upon their being arraigned, moves 
to set aside the indictments found against the prisoners this Term, upon 
the affidavit o^ James Thomson, Esq., that the list of Grand Jurors does 
not, excepjt in a few instances, contain the residences, occupation, or 
other distinctions of individual jurors, as required by the Act, and dis- 
tinguished this case from The Queen v. Belyea, argued this Term, in 
which the residences of all the jurors are given, and when two parties 
of the same name appear, they are distinguished by some appellation. 

Rule nisi returnable in Easter Term. 

Johnston, Q. C. applies to the Court on behalf of all the prisonere for 
leave to put in bail under the peculiar circumstances of their case. The 
presentment against Parsons and Kennedy was of a very pecuhar char 
racter, merely for harboring the prisoners, Murphy and Gordon^ after 
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the offence had been committed. They must now, if not admitted to 
bail, remain in gaol until Easter Term. 

The Attorney General objected, as two tribunals had said the parties 
should be put upon their trials. As for the principals, the motion for bail 
can hardly be serious, and as for the accessories, they are charged 
with murder by the Coroner's Jury, although the charge had been mi- 
tigated by the Grand Jury. 

Court. The fact of the trial of the prisoners going over until next 
term affords no ground for this motion, as respects the principals, whom 
we would not have consented to admit to bail, no matter how large the 
amount. Prisoners charged with murder cannot be admitted to bail un- 
less it be under very extreme circumstances, as where facts are brought 
before the Court to shew that the bill cannot be sustained. The other 
prisoners may be discharged on giving substantial bail. 

Bail fixed for each prisoner at £100, and two sureties, £50 each. 



ENOCH KOCH v. JAMES DAUPHINEE. 

November 28. 

The title to the soil of hi(2:hwa3rs laid out under the statutes of this Province 
through the lands of private individuals, and for which they have received compen- 
sation, is divested out of the owner of the adjoining land, and absolutely vested in the 
crown for the use of the public. — DisaentienteSy Hallidurtoit, C. J., and Dodd, J. 

This case came up from Lunenburg for the opinion of the Court, up- 
on the following special case : 

Lunenburg, S. S. ) 
Supreme Court. ) 

( ENOCH KOCH, Plaintiff 
Cause 4 v. 

(JAMES DAUPHINEE, Defendant. 

This is an action of trespass with Counts in quare clausum fregitj and 
with other counts for cutting down and carrying away trees and logs, 
and for carrying away trees and logs. 

The locus in quo forms part of an alteration of a road laid out and 
confirmed by the General Sessions of the Peace for the County of Lu- 
nenburg in pursuance of an act passed in the fourth year of William 
IV^ entitled, " An act in amendment of the act relating to highways, 
roads, and bridges". The defendant, subsequently to the confiinnalvnvi 
of said T€Bd, and after phdntiff had received tVie com^^Ti«8i.\AOTk vw^x^- 

1 
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cd liim under the aforesaid act, was app<»inted a Commissioner by the 
Littuteuant Governor to expend a sum of money in completing the said 
alteration, and proceeded to cut down the trees and remove the obstruc- 
tions from that part of the road so altered as aforesaid, and the trees and 
logs not required by htm for the iise of the said road were sold by said de- 
fendant at auction^ and purchased by him, and a part of them were sub- 
sequently taken away by him, the said defendant, who applied the proceeds 
to the use of the road. 

This is the trespass comphained of, and the question for the opinion 
of the Court is, " Is the defendant liable to the plaintiff in damages for 
his said proceedings as such Commissioner. 

(Signed) Charles and Daniel Owen, Attornies of Plaintiff. 
George S. Solomon, Attorney of Defendant. 

Upon these facts the cause was twice argued at length before the 
Court by 

Whidden for plaintiff, and 

Young, Q. C. for defendant. 

In last Easter Term, the Judges then present delivered their opinions 
as follows : 

IIallibcrton, C. J. In deciding upon this case, I will consider, 

1st. What is the law of England relative to the ownership of soil 
over which a highway passes. 

2nd. To what extent that law has been adopted by our neighbors in 
the United States, whose situation so much resembles our own. 

3rd. Has our statute law made any alterations in the common law 
doctrine relative to the ownership of the soil of highways in general. 
If not, 

4th. Can we discover any intention in the Legislature to enact that 
land which the public acquire a right to use as a highway, under any of 
the acts passed for that purpose, is to be subject to a different law from 
highways in general. 

Upon the first point, the law is very plainly laid down in 3rd Bac. Ab. 
title Highways, B., " To whom the highways and soil belong". " Though 
every highway is said to be the king's, yet this must be understood, so 
as that in every highway the king and his subjects may pass and re-pass 
at their pleasure. But the freehold and all the profits, as trees, &c., be- 
long to the lord of the soil, or to the owner of the lands on both sides of 
the way". This broad position is fully sustained by the cases in which 
that right has come in question. 

Englisu Cases. 

In Dovaston v. Fayncy 2 U. Blk., 528, replevin for taking plaintiff's 
catiJCf avowing that defendant was seized in fee of the locus, and took 
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the cattle damage feasant. Plea, that the locus lay contiguous and ad- 
joining to a highway ; that the hedges and fences between the locus and 
highway were out of repair, and that the cattle being in the said highway 
erred and escaped thereout unto the locus, through the defects of the 
fences, &c. Plea held bad on special demurrer, because it did not state 
that the cattle were passing and re,-passing on the highway wlien they 
escaped. It was contended by the defendant's counsel that the cattle 
had no right to be on the highway for any otlor purpose than to pa^^s 
and re-pass over it, and that the owner of the soil may have trespass if 
they do more. Lord Chief Justice Egre, in giving his opinion, said, *' I 
agree with my brother Williams (defendant's counsel) as to the general 
law, that the party must shew that he was lawfully using the easement 
when the cattle escaped". Boiler, J. said, '* The question whether the 
plaintiff was a trespasser or not, depends on the fact whether he was 
passing and re-passing, and using the road as a highway, or whether his 
cattle were in the road as trespassers". Heath, J. said, " lie must shew 
that he was lawfully using the way, for the property is in the owner of 
the soil, subject to an easement for the benefit of the public. In L.:»e. of 
Chester v. Alker and Elmes, 1 Burr. 143, Lord Mansjield said, ** As to 
the question whether an ejectment will lie by the owner of the soil for 
land which is subject to passage over it, as the King's highway, 1 Uol. 
Ab. 302, letter B., fol. 1, 2, is express, " that the King has nothing but 
the passage for himself and his people, but the freehold and all profits 
belong to the owner of the soil". His Lordship adds, " So do all the 
trees upon it, and mines under it, wiiich may be extremely valuable. 
The owner may carry water in pipes under it, and may get his soil dis- 
charged of this servitude, an easement of a way over it by a writ of ad 
quod damnum'*. Such being the law of England relative to highways, 
let us now see how it is held to be among our neighbors in the United 
States, whose situation resembles our own, 

American Cases. 

In Fairfield V, WiUiams, per Parsons, C. J., 4 Mass. R. 428, it was held 
that the soil and freehold still remained in the former owner, notwithstand- 
ing the incumbrance of the road. In VommonweaUh v. Peters, 
per Sedgwick, J., 2 Mass. R. 127, when land is appropriated to 
the use of a highway, the use only is taken, and except so far as 
that goes, the right of soil remains precisely as it wa» before, — so much 
so, that the owner of the soil may recover it in ejectment, — subject 
however, to the easement, and he has a right to the freehold and all 
profits above and under ground". Perley v. Chandler, per Parsons, 
C J., 6 Mass. R. 45 G. The soil and freehold rem?v\Tv m \\\<i on^w^t ^ 
nXxhongh eticamhercd with a way, and every \ise lo w \i\c\i \\\^ \a.Tv^ ^kvboj 
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be applied, and all the profits which may be derived from it, consistent- 
ly with the continuance of the easement, the owner can lawfully claim. 
Same case, 457 ; There can be no doubt but that the owner of the land 
can sink a drain or any water course below the surface of the land co- 
vered with a way, so as not to deprive the public of their easement. 
In Stachpole v. Healey, 16 Mass. R. 33, it was decided that cattle cannot 
be turned upon a highway for the purpose of grazing — the herbage be- 
longs to the owner of the soil. 3 Kent, 432 ; ** The owners of the land 
on e^ch side go to the centre of the road, and they have the exclusive 
right to the soil subject to the riglit of passage in the public, they may 
maintain ejectment for encroachments on the road, trespass for cutting 
trees or digging up the soil", &c. " The conveyance of land bounded 
on a public highway carries with it the fee to the centre of the road as 
part and parcel of tlie grant, unless the road be plainly excluded". 11 
Pick. 193; 15 Johnston, 417. Alden \. Murdoch, 13 Mass. 259. per 
Parker, C. J., '* According to the principles of the common law, upon 
the discontinuance of the road (by lawful authority), a right to the com- 
plete occupancy of the soil would revert to the owner, the fee being in 
him, and the easement taken away by lawful authority". Adams v. 
Emerson^ 6 Pickering, 59. It was decided in this case that the qwner 
of the soil, over which a turnpike road is laid out, may maintain tres- 
pass against the servant of the corporation for taking the herbage. 
Wilde, J., in delivering the opinion of the Court, said, " We consider 
this a very clear case. The locus in qnOy although part of a turnpike 
road, is the soil and freehold of the plaintiff. He has the exclusive right 
of property in the land ; subject, however, to the easement, or rights 
incident to a public highway, such as the right of passage over it, and 
the right which tlie turnp ke cori)oration hfis to construct a convenient 
pathway, and to keep it always in good repair. To accomplish these 
purposes, the corporation may dig up and remove from place to place, 
within tho limits laid out for the road, any earth, sand and gravel, and 
may dig and cut up sods and turf, but it by no means follows that the 
corporation has the right of herbage, which is the exclusive property of 
tlie owner of the soil, as well as all trees, mines" &c. United States v. 
Harris, 1 Sunnier, 21. In this case. Story, J. commenced his judgment 
by saying, " The goneral principle of the common law is, that the soil 
over which a street or highway is laid out, still remains the property of 
the original owner, subject to the casement, and he may pass the title 
thereto notwithstanding the incumbrance. This principle (he continues) 
is not now contested, the only question is, how far it applies to the actu- 
al circumstances of this cas**. That question arises out of the expres- 
sions used in a statute passed by the Legislature of Massachusetts in 1781, 
which f it was contended, did pass l\\e fvie, by fwlt \w\\\Ucation, to the 
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town, and the town afterwards conveyed to the United States. Tlie 
act of 1781 enacted, " That the value of all lands and buildings, and 
other materials taken from any person bj virtue of the act, should be 
ascertained by appraisers, chosen in the manner pointed out by the act> 
and that the town should be held and obliged to pay to the person inte- 
rested in the lands, buildings, and materials aforesaid, the sum at which 
they may be appraised. Upon this, Mr. Justice Story observes — ^** It is 
plain how the town understood the act. They acted upon'J^it as trans- 
ferring the title to them, and they accordingly, by their vote in 1801, 
intended to grant it to the United States. This mistake, however, on 
the part of the town, if it be a mistake, cannot change the legal right of 
the parties, but the case must be decided wholly upon the terms and in- 
tent of the Act of 1781". He adds, after reflecting a good deal upon 
the subject, "^My mind has at last come to the conclusion that the act 
of 1781 was not intended to pass the freehold in the lands, but to create 
only an easement. I will shortly state the reasons which have conduct- 
ed me to this result. In the first place y every act of a special nature in 
derogation of private rights ought to be construed strictly". 

The learned Judge then proceeded to lay great stress upon the ex- 
pressions in the Bill of Rights in the constitution of Massachusetts, that 
" whenever the public exigencies require that the property of any indi- 
vidual shall be appropriated for public uses, he shall receive a reasona- 
ble compensation therefor", and he very correctly decides, that the right 
to take private property for public uses is limited to cases of public ex- 
igency, and subsequently says — " If the words used be equivocal, and 
upon the Act it stands indifferent whether a right of way only or a 
right of freehold be taken, the natural construction would be, that the 
Legislature intended an easement only, as that would be co-extensive 
with the exigency of the public use". Without resorting to the lan- 
guage of the Bill of Rights, I think the common sense and common jus- 
tice of the common law would lead us to the same results. 

From these cases, it is quite clear that our neighbors in the United 
States originally adopted, and still retain the doctrine of the common 
law relative to the ownership of the soil over which a highway passes. 
And I tbink sound policy dictates the adoption of the same doctrine with 
us, for, generally speaking, those who live in the immediate neighbour- 
hood of a highway, are, above all others, interested in preserving it 
from obstruction or abuse, which their right of ownership, subject to the 
easement, enables them to do ; and I know of no statute which alters 
the common law upon this point in this Province. I therefore proceed 
to the next question. 

4th. Whether the acts which authorize laying out hi^!\yi^.^«k c^n^x 
firivate property, manifeat an intentioD, on tbe part oi XYiCi "Li^jgi^^ScaT^, 
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to make such highways subject to a different law from highways in ge- 
neral, by divesting the proprietor of the ownership of the soil. I will 
now turn to the language of the acts : — 

o Geo. 3 ch. 2 s. 3 ; 1 Vol. P. L. 100 ; 3 provides— That no damage 
be done to any particular person on his land or property, without due 
recompense. 

ID Geo. 3, ch. 8, s. 1. Where any dispute shall arise between the 
parties concerned and the surveyors of highways, relating to the dam- 
age suffered or likely to be suffered by such parties, the same shall be 
determined by a Jury. 

-40 Geo. 3, ch. 1, s. 1. Jury to assess damages to the owner or own- 
ers, &c.,/or the vnlu^ of the landsy and improvements inade on such landSy 
to be taken into such highway, S. 2. provides for any damage to the 
owner by carrying road through waste and unimproved lands. 

8 Geo. 4, ch. 23. The expressions in s. 3 are, " To appraise and 
value the lands wanted for the road, and the damages to such owner or 
owners". ** To value and appraise such lands ; and to assess the damages 
to the owner or tenant of such lands according to the just and reasonable 
value of the same", 

Now, in these and all the subsequent acts upon the same subject, we 
find the Legislature using, indiscriminately, the words, " damage to the 
owner" — ** value of the land", — " expense of purchasing the land", all 
with the same object to compensate the owner whose land is required 
and taken for a highway. These statutes, therefore, made in pari ma^ 
teria, must be construed together, and I consider that the same mean- 
ing should be attached to language thus indiscriminately used, which 
meaning is well calculated to effect the objects the Legislature had in 
view when it used them, and that object evidently was, to compensate 
the owner for the damage he sustained by allowing the public to use his 
land as a highway. 

7, Geo. 4, ch. 2. Jury to lay out or alter such highway or road with 
most convenience to the public, and least prejudice or damage to the 
owner or owners of the land in which the said highway is to be laid out 
or altered, and to assess the damages to the owner or owners of such 
lands as the said Jury shall think reasonable /or the value of the iandy 
and improvements made on the same, and also for the making of fences 
on the sides of such highway ; sec. 13. All public highways hereaf- 
ter to be laid out as aforesaid, shall not be less than 66 feet wide ; sec. 
13. Commissioners, before making alterations at the expense of the 
Province, to make return to the Governor and Council of the probable 
expense of purchasing enclosed or improved lands, and the probable 
amoant of any special damage which it may be necessary to pay for 
CMnjring road through waste and ummpTo\^d \«iv^^ •, ?i^M. \T. See see 
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19., relative to voluntary surrender of land without charge by the own- 
er, for a public road or highway, owner so voluntary surrendering to 
have the whole of the land of the old road, in fee simple, in lieu of the 
land so given up. 

4 Wm. 4, ch. GO, s. 1. Three freeholders to make a just and equit- 
able valuation and appraisement ot the damages to be paid to each per- 
son through whose land such new road shall run, specifying particular- 
ly and separately what is to be paid to each proprietor /or damage to 
soil, for improvements, and for fencing. 

5 Vict., ch. 30. Commissioners authorized to make bargains with 
proprietors, through whose lands the new line of road shall run. Pro- 
thonotary to give certificate to the person entitled to compensation for the 
land taken from him for the use of the said road, 

I freely admit that if the Legislature had designed to render high- 
ways, acquired under these acts, subject to a different law from highways 
in general, and to divest the former proprietor of the ownership of the 
soil, that the language used in some of the acts would be quite suffici- 
ent to carry that intention into effect. But it is obvious that their in- 
tention was, 1st., To enable the public to acquire the right of passing 
over private property through which they had hitherto no such right. 
And 2dly. To make reasonable compensation to the owner of that pro- 
perty. The language used amply provides for both objects, why should 
we extend it further when there is no reasonable ground even to conjec- 
ture that they intended to render highways so acquired subject to a dif- 
ferent law from highways in general. Had they done so, they would 
probably have made some provision relative to mines or minerals, or 
other rights which, by common law, belong to the adjoining owners on 
each side of a highway, as is done in the English act, but I think it evi- 
dently appears that they never contemplated any such alteration. 

In the case of Stackpole v. Ilealey, 16, Mass. 36, already cited, it was 
contended that the language used in some of the statutes respecting cattle 
going at large on commons or ways, indicated that cattle were permitted, 
under these statutes, to graze as well as pass and re-pass over the ways. 
The Court said, " That if the Legislature intended such a material al- 
teration, is it to be supposed that they would not have expressed them- 
selves clearly, and not by doubtful implication" ? 

I must here repeat what has been already cited from Mr. Justice 
Story's opinion in the case of the United States v. Harris, 1 Sumner, 21, 
*' That every act of a special nature, in derogation of private rights 
(which all these Acts undoubtedly are), ought to be construed strictly" ; 
and again, << If the words used be equivocal, and upon the act, it stands 
indifferent whether a right of way only, or a right of freehold b^ \Aksxi^ 
the natoral constructioa would be that the Lef^UAsAAXi^ VoX^tA^^ vc^ 
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easement only, as that would be co-extensive with the exigency of the 
public use". I am, therefore, of opinion, that the language of these 
statutes, when reasonably construed, does not divest the proprietor, 
through whose lands such highway is laid out, of the ownership of the soil. 

But it is said that, admitting the ownership of the soil still to be in 
tlie plaintiff, the character of the defendant, as Commissioner, not only 
authorized him, but rendered it his duty to do what he is stated in the 
case to have done, and that great inconvenience would ensue if the Court 
were to decide otherwise. 

These parties are standing upon their rights, and the Court must de- 
cide what those rights respectively are, without considering the inconve- 
nience which may result from their decision, for, being Acts in deroga- 
tion of private rights, they must be strictly construed. 

The case states that the defendant was appointed a Commissioner to 
expend a sum of money in completing the alteration of the road, and 
proceeded to cut down the tree? and remove the obstructions from that 
part of the road so altered. All this he had a right to do. But the case 
further states, that " the trees and logs not required for the use of the 
Maid road were sold by the said defendant at auction, and purchased by 
him, and a part of them were subsequently taken away by him (the de- 
fendant), who applied the proceeds to the use of the road. Now, this he 
had not a right to do. He was appointed a Commissioner to expend a 
given sum of money to complete the alteration — not to raise a further 
sum for that purpose. The trees which were not wanted for the use of 
the road belonged to the plaintiff, and, therefore, I think that " the de- 
fendant is liable to the plaintiff in damages for his said proceedings", 
which is the question put to the Court by the case. 

Several other questions were pressed upon us at the argument, which 
this case does not present, such as what is to be done if the owner does 
not remove the trees, — are they to be left to encumber the road, or is the 
Commissioner to expend a part of the public money in removing them, 
and thus diminish the sum that was appropriated to complete the alter- 
ation. When such cases come before us, it will be necessary to consi- 
der them with all their attendant circumstances. In some situations, it 
is desirable to cut down all the trees, in order to let the sun in upon the 
road ; in others more exposed, by the sides of lakes or harbors, it is 
better to leave some for shelter, as is the case along Bedford Basin. It 
must be remembered that wood is becoming a very valuable article in 
this Province, even for fuel, and may present a temptation to a Com- 
missioner to cut down the whole width of the road, when in some cases 
it would be more beneficial to leave a part of it standing. A Commis- 
sioner acting bona fide would generally be protected under the law as it 
now Btanda, but if ftirther le^alatiou \& ii^(^e%«at^^\t\. >Xi<&'L»^«lbtaBQbe 
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applied to. Tliey can declare what the law shall be ; we can only de- 
cide what it is. TJiis is a bald question put to the Court — To whom do 
the trees not wanted for the road belong ? I think they belong to the 
owner of the soil, that the plaintiff is that owner, and is therefore en- 
titled to judgment. 

Bliss, J. The maiu question involved in this cjise is, whether, un* 
der our provincial acts, where the land of an individual is required and 
is taken for a highway, the land itself, and the whole property in it, is 
devested out of him ; or, whether a mere easement onl}^ a right to use 
the land for a highway for all purposes is all that is acquired under the 
proceedings which take place under those acts. If the latter be all that 
passes from the owner of the soil, then the f<je still remains in him, and 
he may bring trespass for cutting down the trees growing on the land, 
for removing the earth, gravel or stones, or for any other injury to the 
land ; and he may also mainUiin ejectment for it. Goodtitle v. Alirer 
et aly 1 Burr. 133. This is clearly the law when the owner of the land 
opens a street or road through it. He thereby dedicates it to the pub- 
lic, so far as the public has occasion for it, which is only a right of pas- 
sage, but it is not a transfer of the absolute property in the soil. Sir 
John Lade vs. Shepherd, 2 Str. 1004. It is obvious enough why this 
should be so. When a man thus dedicates a street or way, it is a gift 
to the public, and he gives only that which is necessary to carry out 
fully the object of his gift, nor can it with any pretence of reason be ex- 
tended beyond this. The land itself, the right to the soil, and every 
enjoyment of it, beyond what is necessary to give the full enjoyment of 
the right granted, is in no way parted with, and therefore must still re- 
main in the owner, with all its attendant rights, and the necessary re- 
medies for the infringement of them. But where new roads are with 
us required, they may be laid out through the lands of an individual 
with or without his assent, upon payment of a valuation to be made un- 
der the provisions of our Statutes. A bargain is thus made — a compul- 
sory one, it is true, on the part of the owners — but still there is a pur- 
chase effected, and thereupon the land is taken for the highway. To 
what extent it is so taken, and of what the owner is thereby divested, 
depends not therefore upon any act of his, but upon the statutes by 
which it is done, and the fair meaning and intent of them. Xor do I 
see why we should consider what right the owner still retains in the 
laad under a voluntary dedication of it for a road, while we are seek- 
ing for the meaning and intent of the act under which a compulsory 
relinquishment of it for this purpose is effected, the two ca^es being so 
entirely different in principle. It may, indeed, Vie ^vvu\ VVwvx. xW ^^e-^jx. 
of the Legislature was solely to have a road mad^i, tvw^ WtA.^ ^Xx^x^K'ot^j ^ 

mare ibna the easement, the full enjoymewt oV VW t\^v ^•^ ^^^ 

o 
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the land for a road, was intended to be taken from the owner, but thi* 
is jun begging the question as it appears to me. We must gather th« 
intention from the language employed in the stiitutes. Nor should wc 
be at all justified, I conceive, in supposing that nothing more than an 
enjoyment of the road was contemplated. The main public roads in 
this Province, originally laid out by the Crown, or reserved by the 
Crown out of lands granted by it, left in the Crown the fee in the 
lands which thus form the roiul, and I think it myself a wise provision 
that the right to the soil in all public roads should be rather in the Crown 
than in private individuals, because 1 think that the road itself, and the 
riglit of the public to the full enjoyment of it, will thus be best protect- 
ed and secured. And if 1 wanted an instance to illustrate the propriety 
and advantage of such an arrangement, the present case may furnish it, 
for this is an action of trespass by the former owner of the land after it 
has been taken for a road, a;xainst the commissioner of roads, for cut- 
ting down the trees and applying the proceeds of them, when sold, for 
the repairing of the road. Now, I can well conceive that the Legisla- 
ture might wish to devest the whole right and title to the land, by pur- 
chase, out of the owner, to prevent the possibility of such clashing of 
rights. And, at all events, this would have been a legitimate object 
lor the Legislature to obtain. Whether this was their intention— or 
what it was — must then be gathered from the statutes themselves. These 
acts have been from time to time altered, and their language and 
phraseology, not > ery precise and clear perhaps in any, have varied in 
fome respects from each other, and we must look to the whole, as one 
body of laws on the same subject, to gather the true meaning and inten- 
tion of the Legislature. 

The act of 4 W. 4, c. GO, 4 Pr. Laws, 344, under which, as the case 
ftates, the road in question was hiid out, directed that three freeholders 
>hould lay out the road — ** wiio, being made acquainted with the dis- 
tance the same should run through any person's property, the nature of 
the soil and improvements, as also the extent of fencing necessary to be 
done by reason thereof, shall proceed to make a just and equitable va- 
luation and appraisement, according to the circumstances of the case, of 
the damages to be paid each person through whose land such road shall 
run, specifying particularly and seperately what is to be paid to each 
j)roprietor for damage to soil, lor improvements , and for fencing " I will 
not say that the language of this act, taken by itself, may not rather fa- 
vor the view that the land, through which the road passes, was not en^ 
tirely to be taken away from and devested out of the owner. But this 
act, which is an amendment of the acts of 7 Geo. 4. c. 2, 8 vol. 230; 
and of 8 Geo. 4. c. 23, 4 vol. 11, merely alters the mode by which the 
valuation h to be made, substituting tVi^ iXitee ^^^YvqV^qt^ W ^^Vm^. ^ 
the jut J, m the one, and of apprmsera \ti t^\<i oV\vw,V>>j ntV^m V^aiw '%%b 
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luation wjvs to be made. These acta, however, are mucli moro precipe 
as to what that valuation included, and, as it appears to me, shewing 
that it was for the whole absolute purchase of the land itself. The act 
of 8 Geo. 4. c. 23, 4 vol., p. 1(^ provides for the appointment of two 
appraisers one by the party interested, the other on the part of the Go- 
vernment, •• to appraise and value the land wanted for the road'* and 
the damage, to the owner, an<l who are directed to lay out, mark, and 
measure the road, and to value and appraise such lands, and to assess 
the damages to the owner, according to the jnst and reasonable vahie of 
tlit same. The 7 Geo. 4. c. 2, sect. 13, directs that the Sheriff shall 
summon a jury to lay out the road, and to assess the damage to the 
owner of the land as they shall think reasonable for the valne of the 
iund, and improvements made on the same, and also for making fences 
on the sides of such highway. And by the 17th sect, before any com- 
missioners of roads shall begin to lay out any new roads, whereby any 
chnrge or expense is to be brought on the Province, either for the pur" 
chase ot inclosed and improved land, or for any special damage which 
may be done to the owner of any wasted or unimproved lands, he ehall 
lay a plan before the Governor and Council, accompanied by an esti- 
mate made by three credible persons, of the probable (»xpense of pur- 
chasing inclosed or improved lands for such road, and also the probable 
amount of any special damage which it may be necessary to pay f«ir 
carrying such road through waste and unimproved land^, &c., iV,c. And 
no commissioner shall commence work till tiirni.shed with an onh*r of 
the Governor and Council, and then he shull notify all persons interest- 
ed in the lands that such order has been made, so that all necessary steps 
may be taken tor vaJui»g, agrceablg to the 1 2th si^ction, the land, or da- 
mage which it may be necessary to pay tor the establishing such road. 

Now, here is a valuation <»f the land and of damage spoken of as 
two distinct things ; nor is thi?< all, but the valuation of the land is to be 
made with reference to its purchase, and I do not se<* how we an* to re- 
Mniin this to the accjuirfmcnt merely of a right to use the land (or a 
road, when its plain an<l obvious import is that of an absolute pnrrha-e 
of the land itself. This view is strongly et*nfn-ined by tin* lOthseetion, 
which directs " that when no compensaticm has been demanded by, or 
made to the owner fur Iftnd taken for su«'h roa»l, this acquiesneence of the 
owner shall be deemed a voluntary surrender fo (he King fur ever for a 
public road of all the land through which it shall have been made." — 
Here the langimge becomes still more precise an<l strong. It is not lan- 
guage at all applicable to the mere passing of an easement in the land, 
but the most unqualified devesting of the title itseltl The section, howev- 
er, pn>ceed8 to put an end to all doubt, as I eons\deT^^cvT\l^^\^,>\v\V>\\^ 
proprietor of the hmd so surrendered may take,\\A^e, av\d ^x\^o^' \xvKvc *\\\\- 
fih mlwii thereof the whole of the land «onlam«d ^•Vx\miiv <\£k^ oX^'t^^^ 
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Jt', then, the act by way of compensation for the hind taken for the new 
road, gives the owner, in fee, the hind of the old road, is it not a fair, 
an irresistible inft»rence, that the Land t^ken for the new road is Rur- 
gendered in fee also to the Crown ? and that the t'oluation of the liind 
meant, therefore, just what these wonls express, the valuation of the 
whole land. And when it is recollected that this act is to be carried 
out by men in the ordinary occupations of life, who, when called upon 
to value, will read and inter})ret for themselves the expressions therein, 
according to the sense which lies on the surface, I cannot doubt that the 
Legislature, too, intended they should he so understood. Who can 
doubt that in valuing the lands, the jury, or the three freehoUlers, will 
and do constantly and always estimate, not the mere right of way, but 
the land itself. And if any other construction should be given by us to 
the acts, the owner will still he entitled to th(^ fee in the soil — be it 
worth what it may — for which he has already been paid. 

There is another act, 8 Vict., c. 21), (IHA.'i,) which somewhat re- 
sembles the 19th clause of the 7 Cico. 4, c. 2, and which furnishes a si- 
milar argument to that just stnterl. It provides that the freeholders, in 
laying olV the new road, shall put a certain value on the ©Id road, and 
lay it off to the owner as a compensation, in whole or in part, for the 
land taken for the alteration, ** and the Jand of the old road shall be- 
come the sole and absoluti^ properly of, and the same is hereby vested 
in the persons to whom it shall he so laid otf"." Here, then, again we have 
the expression o^ vuiuiuf/ — they are to put a vu/ue on X\n\ old — and, be- 
yond a doubt, it is now used for valuing the land \i>r\\\ for that is there- 
upon given up absohitely to the party and vested in him. Why should not 
the valuation put upon UU hind bear the same meaning ^ The statute 
exchanges them, pays the land of the ol«l road as th<» price of the new, 
and (lo<*s it by an ahsoluto transfer of the Ibrmer. J)(M'b not the whole 
transaction clearly indicate, a re<*iproi;al transfer? a giving and taking 
to the same extent? What there is in the language* to limit it, or what 
in the reason of the thing, I confess myself unable to di-jcover. 

If the tith; still remain in the owner of the land thus taken, he may, 
a- has been already stated, maintain trespass for any injury or wrongful 
use of the land, Hut by the 2or(l section of the 7 Geo. 4, c. 2, a Jus- 
tii-e of the Peace may impose a iine of 20s. on any person who shall en- 
cumber any road by laying lumber or other things thereon. And by 
the trespass act o Geo. 4, c. .'52, sect. 21, 3 vol. 140, if any person 
shall cut or injure any trees planted or left growing on the sides of any 
public squares, streets, or j)ublic highways, in this Province, he sliall 
pay 40s. for each, to be recovered in the king's name. Here id no limit* 
ing to old roads, or exclusion of new — ihc penalty extends to all. Nor 
can it be said that the remedy is cumu\av\ve, or \.\\?vX \\\^ o>kt«,t^ t^2(^ 
of Action is not taken awa^, for under lUese tx^iVft V\\^ ^oTcxo^t «m^ 
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himself may be prosecuted for these injuries. There is no exception, 
nor i^hould there be, if, as 1 suppose, tiie hui J itself id transferred to the 
Crown. 

It will not l>e irrelevant to the subject to consider here how it has been 
dealt with by the English statutes, to which our own bears so close a 
resemblance that we cannot doubt they have been, in some degi*ce, bor- 
rowed from them. The 13 Geo. S, c. 78, is a consolidation of all pre- 
vious statutes. By that, where highways are required to be widened or 
diverted through the land of any person, and they cannot agree about 
the recompense, a jury is to be empanelled (sect. 16), ** who shall assess 
the damages to be given, and recompense to be made to tho owners and 
others interested in the sai<l ground for their respective interests, as they 
shall think rea>onable, not exceeding forty years purchase for the clear 
yearly value of the ground so laid out, and likewise such recompense as 
they shall think reasonable for the making of new ditches and fences 
on the sides of the highways. And (sect. 18) upon payment of the sum 
8o to be awarded and assessed, the interest of the said persons in tho 
said ground w?t7/ be forever devested out of thein^ and the said ground 
shall be esteemed and taken to be a public highway to all intents and 
purposes whatsoever". So that here we see the principle fully car- 
ried out, of not merely valuing the land and taking an easement or right 
of way out of it ; but the whole interest of the party is forever devested 
out of him by a compulsory method, precisely like our own. And whilo 
our own Legislature have repeatedly used language which at all events, 
it must be admitted, is (piite sutHcient to etfcct the same purpose, if 
their intent and meaning to do so can be ascertained, I do not know 
why we should hesitate to ascribe to them the intention, when we sec 
it expressly sanctioned by the English statnte ; and indeed I cannot see 
that the English statute is more clear on this point than our own. Tho 
words of divesting are more direct,, it is true, in the former, but in our 
own the same effect and intent are as plain, both ])ositively and inferen- 
tially, to my mind. 

But it is said why take more than is required for the purpose ; 
and that we must not suppose that the Legislature could intend to 
do so. I answer as I have already said, that it is more fit and more 
consistent, if not absolutely necessary, that the land, the title itself, 
should be vested in the Crown, and that it should purchase what I be- 
lieve is always valued and paid for ; the land itself. Who can tell what 
trees on it may be, if not now, at least hereafter, required for the road, 
or found to be obstructions on it, or the depth of soil which it may be 
necessary to remove. What possible interest, therefore, can there be 
any longer in the surface, or in the very soil \ise\f> Ui >\v^ o^xv^x^ ^^ 
he sboiiJd coatinue to hold the title ? On ibe otiiet Yi«Xk!^ ti^^ <»c>TiNl\Ti'a*Q\ 
m» of the trees, mil, gravel, atones, the proleclVan ot ih^ TfwAr— vcv^^^o* 
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#^ven agiiin.st ihc vory adjoining owner — require tlmt there should be no 
doubt that the kind itself is vested in the Crown fur the public interest. 
The poj^sible contingency is, however, urged, that there may be muieft 
below the soil, which ought not to l>e taken from the owner. Thert 
may be, as probably, the same beneath tlie old road which is given up 
to him in fee, and any mines in it would therefore vest in him. Bat 
the Legislature has not thought it a^lvisable to guard agsiinst such a re- 
mote contingency. In England they have. For the statute already 
mentioned, after declaring that the interest of the party in the ground 
shall be for ever divested out of him, saves nevertheless to the owner of 
the ground all mines, minerals, and fossils, lying under the same, which 
can or may he got without breaking the surface of the highway, and 
also all timber and wood growing upon such ground to be fallen and 
taken by such owner within one month, or in default thereof to be fallen 
by I he surveyor and laid upon the land adjoining, for the benefit of the 
owner. In an old country like England mines are aa existing, well 
known possession — too valuable to be taken into the purchase of land 
for a road merely, and to be surrendered by the owner without an 
equivaltMit. They are excepted, therefore, out of the valuation of the 
land, and though the land itself passes to the Crown, these are saved to 
the owner. In this new country, if its mines are not already reserve*! 
by the Crown in its grants of the lands, such as possibly lie undiscover- 
ed below its surface enter little into the thoughts and consideration of 
those who buy and sell lantls, and as a bargain would be made for the 
absolute purchase of land without reference to them, so our Provincial 
act may have wholly disregarded the possibility of their existence in 
thus providing for the valuation of the land, and its transfer for the 
public benefit. This is the view which I take of the subject, and this 
the construction which I put upon the act of the Province relative to 
the matter. I think that the plaintiflf has no longer any interest in the 
land, that the action cannot be maintained, and that the defendant is 
entitled to judgment, 

DoDD, J. The question that arises under this special case is one of 
some importance, and may, from the decision of this Court, require le- 
gislative interference, as it must be decided upon the legal construction 
of the statutes that bear upon it, and not upon what it may be supposed 
was the intention of the Provincial Parliament when they were passed. 
I was present at the first argument of the cause, but not at the second, 
consequently I am not so well prepared to give an opinion as my brother 
Judges who were more fortunate in this respect. The question for de- 
cision is, whether, under the provincial acts for opening new roads or 
altering old ones, a mere easement passes to the public ; for if sach be 
tbe case, and the soil and freehoYd rcmftvn ve'wlkv v\\i& ^rof^kvUtor of the 
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land from whom the easement has been obtuined, then the plaintiff is 
entitled to recover in the action. 

The road under consideration was laid out under the 4th Will. 4, 
c. 23, and the trespass complained is specitied in the special case, 
A public highway is a right in common to all the community to 
pass over the soil of an individual, and has its origin in the act 
whereby the owner of the lands abandons to the public so much of his 
jus proprietatis therein. Mr. Chancellor Kent observes that it is well 
settled, that where a mere easement is taken for a public highway, the 
soil and freehold remain in the owner of the land, encumbered only with 
the easement or right of passage in the public. He says, such is the 
principle of the common law, and equally the law in every State, unless 
specially controlled, and that in one case, upon the discontinuance of 
the highway, the owner was held to be restored to the use of the soil, 
though he had received compensation for it. The law, as thus express- 
ed by the learned Chancellor, and which is supported by English au- 
thorities, I presume, will not be contradicted. But although it is the prin- 
ciple of the common law that where a mere easement is taken for a pub- 
lic highway, the soil and freehold remain in the owner of the land, still 
the common law in this respect may be specially controlled, and tlie soil 
and freehold may, by express words, be transferred to the public by le- 
gislative enactment. 

The principle of the common law which I have referred to, is founded 
upon the manner in which the highway is dedicated to the public, and 
as it generally rests with the proprietor, in the first instance, whether the 
public should enjoy the privilege at all, it follows that he may annex 
what limitations or conditions he pleases to his grant. The owner*8 in- 
tention to confer this privilege is either expressly declared or may be 
collected from his conduct, and it is to highways in this manner estab- 
lished that the common law principle applies. The case under consi- 
deration i& very different, and the opinion of the Court must be founded 
upon the construction of our own provincial acts, and if the language 
used in them is large enough to take from the owner of the land the 
freehold for the compensation that is given to him for it, he has not any 
thing to complain of, and the power of Parliament to do so cannot be 
questioned. 

I will now examine the Provincial statutes upon the subject The 
7 Geo. 4, which is amended and altered by 4 Will. 4, in some particu- 
lars, points out by the 13tli section the manner of obtaining a new high- 
way, or common road, or altering an old highway, and when referring 
to ctmipensdtion to the owner of the land, it directs the jury who aro 
appointed to lay out the road, to assess the dama^ea lo >i)ck^ o^Xk^x ^'l ^^ 
laodf M the said jury shall think reasonable for t\ie "vaXxi^ ^ >3cfcft ^l»^ 
fhB hoprovemtaU nude on the same, and for msJbLVa^ ril ^«a^«^ ^»^ ^^^ 
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wdes of such highway. 1 admit the direction to the jury to ai^doss the 
<lainjiged /ur the value of the land might, in the first instance, create some 
doubts on their minds as lo wheiher ihc surface of the land w(»rc alone 
to be valued, but wiien the act is examined altogether the doubt will 
immediately be removed. The object of the law is to obuiin a highway, 
ami the Jury are appomied for the purpose of laying it out with most 
convenience to the nulilic, and least prejudivO or danmge to the owner of 
the land, and if their power is construed to extend to the taking of the 
soil and freehold, it might take from the owner a valuable mine, which 
to the public, for a highway, would bo useless. The object of the law 
is accomplished so soon as the [»ubiic ulitain the highway, and they re- 
quire not any thing further, and should no* be called upon to pay for 
that which would he vaiueles , to them, and the jury under the act 
have no power to assess the damages ior the soil and iVeehold, but only 
for the land for the purpo-^esof a highway, whici» is not any thing more 
than mi easement. The li)th section of this act was referred to by the 
defendant's counsel to strengthen his argument in favor of the S(»il and 
freehold not remaining in the owner of the land, and the words of this 
section are certainly much stronger in favor of his construction of the 
law than the l»3th section which I have already referred to, but as this 
is not the Act under which the road was laid out, and as I have merely 
referred to it to shew there are not any ox])ress words in it authorizing 
the taking of the freehold from the owner of the land, and liuit the con- 
clusions to be drawn from it are the other way, 1 do not think it neces- 
sary to refer particularly to the 19th section, as in fact in appiies to a 
different case from that under consideration. The statute under which 
the road was laid out id free from doubt or ambiguity. It first points out 
how the application for a new road, or the alteration of an old one, is 
made, it then directs the general sessions to whom the application i.« 
made, to order a precept to be directed to three persons, being freehold- 
ers, &c., not being interested in the business, directing them to view 
and examine into the propriety and necessity of such proposed now 
road, or alteration of an old one, and if the same in their opinion shall 
be proper and necessary, then to proceed to lay out and mark off such 
rood or highway, &c.; in such way as may be most for the j)ublic good, 
and of the least possible damage to the person through whose property 
it may be necessary to run the same ; and, thereupon, having ascertain- 
ed the extent of such new road, &c., the nature of the soil and improve- 
ments, and also the extent of fencing to be done, &c., the said three 
freeholders shall proceed to make a just and equitable valuation and 
appraisement of the damages to be paid each person, &;c., specifying 
partioularlj and separately what is to be paid to each proprietor for 
damage to ioU^ ibr improvementft aud iox ^\tiic\w^, \vcv^ m>^^ ^wr^ y^ 
torn, icQ. HcrCf then, i?e have tVie vr ovda o£ \\i^ a^v, ww^vst ^\a.^ ^^br 
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present road was laid out, and after pointing out the manner of laying 
out the highway, which, as I have already said, means nothmg more 
than an easement, then the compensation to the owner of the land for 
damages is not for the transfer of the soil and freehold, as has been con- 
tended for, but for the damage to the soil, and if we were to decide that 
the plaintiff has not the soil and freehold in this case, we should, in my 
opinion, be doing him some injustice, inasmuch as he was only paid for 
damage to the soil, and not for the transfer of the freehold. This con- 
struction of our statutes will necessarily involve some difficulties in the 
lajdng out of future highways, and I see no way of removing them but 
by an act of the Legislature. The imperial act, 13 Geo. 3, c. 78, which 
amends various other acts upon the subject of highways, provides for 
all the inconveniences that may arise under our statutes, and expressly 
reserves all mines, minerals, and fossils under the highway to the own- 
er of the land, and also all timber and wood growing thereon, which 
wood and timber he is bound to remove in one month after an order to 
that effect The act further directs the jury to assess the damages to 
be given, and recompense to be made, to the owners of the ground, for 
the interest therein, not exceeding forty years purchase for the clear 
yearly value of the ground, and likewise such recompense as the jury 
shall think reasonable for the making of new ditches and fences on the 
sides of the highway, &c. Whether these reservations have been intro- 
duced into the statutes for greater certainty, and for the caution that ge- 
nerally marks Lnperial legislation, or because the soil and freehold, un- 
der the language of the Act, is taken from the owner of the land, it is 
unnecessary for me to say. Certain it is that in the Imperial statute the 
owner of the ground is paid for whatever interest he may have in the 
ground, which reasonably may be presumed to mean his estate, whether 
in fee or otherwise, but no such language as this is to be found in our 
statute of the 4 Will. 4. The jury with us are merely directed to assess 
for damage to the soiL I am therefore of opinion that the defendant is 
liable in damages to the plaintiff for the trespasses complained of under 
the circumstances detailed in the special case submitted to this Court. 

DesBjlrres, J. concurred with Bliss, J. in considering that the 
ownership of the soil was in the Crown and not in the plaintiff, and 
therefore that judgment should be entered for the defendant. 

The Judges then present being thus equally divided in opinion, Ha- 
LiBURTONi J. who was absent in Europe during Easter and Trinity 
Temifly now stated that he had been present at both of the arguments 
upon the special case, and had made up his mind upon i\\& Q^w^%Xv^tL\)Vv^\v 
alweoi ia EagUmd. That since his return, ^ndm^tVi^ c!^^s\a.q»\i ^nI^>^^- 
imddedp be bad exAmiaed the written opimona oi \ua^)teX\lc^Ti) «sA ^^^^ 
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Lis views were so fully and perfectly expressed in the written opinion 
of Bliss, J. that it was altogether unnecessary for him to put them in 
writing. 

Judgment for defendant. 



KEITH V, HADLEY. 

November 28. 



Where a material witness for defendant gave notice, after action brought, to the 
defendant's Attorney, of his intention to leave the Province without stating the pre- 
cise time, and aficrwnrds went away suddenly, the Court refased a continuance on 
account of his absence. 

On 26th instani, being the twelfth day of the Term, Toung^ Q. C. on 
behalf of defendant, obtained a rule nisi for a continuance, upon the 
ground of the absence of one Ilartly, a material witness, which rule he 
now moved to make absolute. It appeared by the affidavits that after 
the commencement of the action, which was previous to Trinity Term, 
Ilartly communicated to the defendant's Attorney that his physicians 
recommended his leaving the Province in the autumn, but gave no no- 
tice of the particular time at which he intended to depart Some time 
afterwards, in October, he informed the defendant's attorney that he in- 
tended to sail in a few hours, and accordingly sailed for the West Indies 
the same day ; so that there was no opportunity of taking his evidence 
de bene esse before his departure. The defendant's affidavits disclosed 
merits, and stated that the witness had merely gone on a voyage for his 
health, and was expected to return before next Easter Term, when his 
evidence could be obtained, and that his evidence was very material for 
the defendant. 

Johnston, Q. C. now shews cause on affidavits, stating that the defen- 
dant was only a nominal party to the action which was brought to recovers 
debt transferred by McDougall to the plaintiff, and was defended in his 
name by the general assignees of McDougall, That Hartly was employ- 
ed by the assignees to assist in collecting the debts up to the moment of his 
departure. The assignees must therefore have known of his intention 
to leave. It was also sworn that the defendant had admitted that he 
owed the debt to McBougaU, and that it was indifferent to him to 
whom it was paid. 

Young, Q, C, and SuOierland contended that the defendant had been 
tajsen by surprise, as the attorney had no definite intimation of the wit- 
ness' intention to leave, and the counsel had no intimation whatever* 
That plaintiff *8^ counsel were aware l\ml d^ioTi^TiV \^\\^^ wi ^\&d2^\fiE^« 
evidence and iotcndcd to examine Wm \ i\i«A. defewi^oJ?^ ^Vsn^^Xu^ vdk 
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been served with notice of trial when the witness left, and therefore was 
not bound to exercise so strict an amount of diligence as if he had known 
the cause was for trial, and urged the hardship of shutting out a substan- 
tial defence under these circumstances. 

The Court considered that due diligence had not been exercised under 
the circumstance?, and felt bound, although in this case with reluctance, 
to uphohl the wholesome rule which had been acted on for many years. 
The witness had given a strong intimation of his intention, by stilting the. 
advice he had received from his physicians, and the defendant should 
have Jicted upon it, and secured his testimony before the period of the 
year at which invalids usually seek a milder climate. 

Kulc discharged. 



KEITH V. TREMAIN. 

November 26. 



The Court will not grant a rulo nhi for a eontinunnre on acconnt of the absence 
of a witness, when the application is not made suiHcicnily early in the Term to al- 
low plaintiff to answer the rule the same Terra. 

Toiing, Q. C. moved for a rule nisi for a continuaacc under circum- 
stances similar to the application in the last cause. This being the last 
day but one of the Term the Court considered the application too late, as 
the granting of a rule ntsi would have the effect of working a continu- 
ance without hearing the other side. 

Rule refused. 



JOHNSTONE V. BRENAN. 

November 28. 

Toung^ Q. C. for plaintiff moves to set aside judgment de retomo ha- 
bendo in replevin. The rule to set aside the verdict in favor of the de- 
fendant was discharged in Easter Terra, and judgment entered. Mr. 
Henry y the defendant's attorney, considers that this judgment should 
have been for costs only, as a return was not required by the pleadings, 

Hallibuktox, C. J. A Judge in signing judgment does so without 
respoDsibility. The party who obtains it takes it at his own risk. 

Rule nisu 
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BRENNOCK v. FRASER 

November 24. 

A latent defect in a grant cannot be remedied hj parol eridence. 
In order to correct an error in the descriptive part of a prant by parol evidence, the 
evidence must be tuch as to leave no doabt of tlie intention of tlie grantor. 

Ejectment, tried at Antigonishe, in June Term 1852, before Dodd, J. 
Verdict for plaintiff, subject to the opinion of the Court npon the evi- 
dence which was voluminous. 

Ritchie for defendant opens rule nisi to set aside verdict, and contends 

Firsts That the grant to Meagher, under whom plaintiff claims, does 
not include the locus, but would carry plaintiff's land to the southward 
of the locwy and was so laid out by the original survey at the time the 
grant passed. 

Secondly, The defendant's possession, which undoubtedly includes the 
locus, was surveyed first and settled first under a license of occupation 
from the Crown, although not granted until afler the passing of Meagher's 
grant. 

Thirdly, The plaintiff's grantor, Fennell, was not in possession of the 
land when ho executed the deed to plaintiff, but another party was in 
adverse possession. 

Fourthly, The ambiguity in grant to Meagher, and inconsistency with 
phin annexed, were fatal. 

R, Hcdihurton in shewing cause stated, that in consequence of the 
difficulty in reconciling the grant and the plan annexed, he had exam- 
ined all the plans, in the Surveyor General's office, of lands in the dis- 
trict of Tracadie, where the locu^ is situate, and found the same appa- 
rent inconsistency in them all. But upon making a plan according to 
the words of the grant, and holding it up inversely to the light, the two 
plans were found to correspond. He contended that the surveyor, who 
had made the plan annexed to the grant, had traced it, not from the 
face, but from the back of the original draught, and had thus transposed 
East and We>*t, leaving North and South as they were. That this ex- 
plained the difficulty as to the starting point, '^ commencing at the S. 
K. corner of lands granted or surveyed for John Smith, the elder, on the 
road leading to Tracadie", whereas the S. E. comer is not found on that 
road. Of this land so indefinitely described as " granted or surveyed", 
no grant or survey is to be found, and it still remains wild and unclaim- 
ed. Hence the plan annexed to Meagher*s grant is the first that was 
made of lands in Tracadie ; and, as it determined the situation of Smth's^ 
land, the position of the latter was necessarily changed by its inversion* 

Upoa this hypothesis, which \\e couleude^V^t^ ^xs^^^v^v^jed by the evi* 
dence, be urged that the incQ|i8istency (N9\\\e\i ^«a tiqV. «^^\k«s^TiX ^yaft. 
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readinj5 the description in the grants but only appeared when the land 
came to be surveyed) was satisfactorily explained, and cited cases, as to 
the power of the Court to explain a latent ambignity by extrinsic evidence. 

I'yrel v. Lyford, 4 M. and S. 550 ; MlUer v. Travers, 8 Bing. 244 ; 
Shore v. Wilson^ 5 S. N. \L 958 ; UeweUyn v. Earl of Jersey, 11 M. and 
W. 189. 

The Court is bound to render this grant effectual as far as possible, 
according to rules laid down by Stamford, J. in Throckmorton v. Tra- 
eey, 1 Plowd. 145 ; cites also Crowley v. Swindles, Vaugh. 173 ; Sharp- 
his V. Handkison, 37 Cro. El. ; Bosworth v. Far rand. Cart. 96 ; Osman 
V. Sheafs, 3 Lev. 370 ; Parkhurst v. Dormer, Willes 327. 

Few parallel cases can arise in England, where the position of lands 
and landmarks have long been well ascertained. But in the United 
States these difficulties, which are peculiar to newly settled countries, 
have often arisen, and the principles now contended for have been sun- 
tained by the Courts. Cites Simms ▼. Guthrie, 9 Cranch 20 ; and 
Marshall, C. J. opinion in Mclver v. Walker, 

Johnston, Q. C. follows — 

As the Court had heard the cause of apparent inconsistency between 
grant and plan explained, he would shew that, even supposing we should 
adhere to the plan as it is, the plaintiff's nght to the locxis could be 
maintained. The learned counsel then proceeded to shew that by alter- 
ing some of the courses it could be made to follow the shape of the plan, 
and that thus the grant might be carried out in two ways, according to 
the plan annexed, and concluded by reminding the Court of the case of 
Ahem and Huntington, decided in this Court a few years ago, where the 
difficulty in carrrying out the grant was quite as great as in the present 
instance ; though the Court at first expressed a strong opinion against 
him on that occasion, they subsequently adopted his view of the subject, 
and corrected the inconsistency in the grant by the evidence adduced on 
the trial. 

Af^er a careful examination of the descriptions and plans, and com- 
paring them with the evidence, the Court, without hearing Ritchie in 
reply, gave judgment as follows — 

Halliburton, C. J. Notwithstanding all that has been said in favor 
of the grant under which plaintiff claims, we have no difficulty in de- 
ciding against it as conveying the land in dispute. Li Ahem v. Hun- 
tingtan the question was very different, for in that case the lines given 
in the grant included no land whatever. There was an error patent on 
the face of tlie grant, but upon looking at the grant itself, connected ^\Uv 
the evidence in the case, we found that i\ier% ^aa %\i^e\^Tv\. V^ ^a^a^S.^ 
UB what ¥raa really intended to be conveyed. It V& Tko\. «o\i^x%. ^\>fix^ 
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ia no error in this grant until you come to lay it out. When this is done 
it is found not to answer to the positions which the parties have assum- 
ed, but interferes with the rights of others. In Ahem v. Huntington the 
courses and distances were evidently inconsistent with each other, and 
therefore it was the same as if no courses or distances had been given. 
"We therefore decided upon the remainder of the description contained 
in the grant, as explained by the evidence. Here there are both courses 
and distances. If there is an error in this description we are to see in 
what manner it is to be corrected. But this has not been explained to 
our satisfaction. The argument of Mr, Haliburton is veiy creditable to 
his ingenuity, and he has cited cases to shew that if this be the error the 
Court should apply the remedy. But it appears by the minutes of trial 
that this grant, if so construed, would alter the whole position of the 
land, and that it would neither correspond with his previous possession 
nor with the position of the land in dispute. We feel bound to uphold 
this grant and not to correct it upon uncertainties. 

Bliss, J. In Ahem v. Huntington the description in the grant was 
not confined to the inaccurate courses and distances, but specified also 
two rivers as boundaries, and stated explicitly that a certain point or 
tongue of land was included. We gave the plaintiff that which was spe- 
cified in the intelligible part of the description and rejected the remain- 
der. We have no such criteria to guide us in this instance. 

Haliburton, J. In order to rectify this grant we must have no 
doubt as to the intention, and must be satisfied that the mode we adopt 
for rectifying it is the only mode. There are two or three hypotheses 
in this case, and therefore the plaintiff's arguments destroy one another. 
It is too much to ask us to make a new grant and plan. 

DoDD, J. I had some difficulty in submitting this case to the jury 
at all, as it was evident that when the lines were run they would give 
the plaintiff a different piece of land altogether from what he claimed. 
The surveyor stated in evidence that he never could find the land, and 
was satisfied it was not there. The defendant's lines were marked and 
defined with a long possession. 

DesBabres, J. I cannot concur with the arguments on behalf of 
the plamtiff. It appears to me that neither of the plans, original or in- 
verted, will give plaintiff the land he claims. 

Rule absolute. 
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FURLONG V. COOPER. 

December I. 

If the affirmative of o«e of the issues at the trial rests on the plaintiff he has a right 
to begin. 

Replevin. Pleas nen cepit and property in defendant. The cause 
being now called for trial, 

Johnston^ Q. C. for defendant claimed the right to begin, the affirma- 
tive of the question at issue, and the burthen of proving property rest- 
ing on defendant out of whose possession the goods had been taken, and 
who had filed the issue. 

Cites 1 M. and Rob. 301 ; Roscoe 481 ; 2 Stark 519 ; 3 Camp. 366 ; 
6 C. and P. 721 ; 2 M. and Rob. 129 ; Roscoe 180 ; Best's right to begin 
38. The main issue is with us, for if we begin and prove property there 
is an end of the case. 

Ritchie^ contra, would not contest the point if property alone were in 
question, but the plea of non cepit makes plaintiff an acting party. If 
a defendant pleads right of way alone he is entitled to begin, but if he 
pleads the general issue also the plaintiff has the right, because he 
must prove the trespass. 1 Roscoe 580 ; 9 Jurist 159. 

Haliburton, J. I think that as the affirmative of a substantial is- 
sue rests on the plaintiff, he has a right to begin. 
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CROWN OFFICERS. 

April 5. 

Meiiobakdum. The Honorable William Toungj Q. C, and the 
Honorable William A. Henrys Q. C. being present, the former present- 
ed to the Court two commissions under the provincial seal at arms, bear- 
ing date respectively the third day of April, instant, appointing Mr, 
Young to be the Attorney Greneral, and Mr, Henry to be Solicitor 
General of the Province, until Her Majesty's pleasure should be known. 

The Court ordered the commissions to be recorded. 

The Honorable Attorney General also presented to the Court a 
commission under the great seal of the Province, appointing the Honora- 
ble Jamei Boyle Vhiacte to be one of Her Majesty's Counsel, learned in 
the law, for this Province, with priority over Queen's Counsel appoint- 
ed since the 19th day of February 1848, being the date of his commis- 
sion as Attorney General. 

Halliburton, C. J. Although I have received no official informa- 
tion of the intention to confer this appointment, it is in accordance with 
the opinion formerly intimated by the Court respecting gentlemen who 
have held the important office of Attorney General, and therefore there 
wU he DO difficulty in having the commission recorded. 

Tbe jereral oomaiiaiioiui iwrere ttxewEox^ t ww^^^ Vq^ Vk^ ^>W5J<- 
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WILSON V. LYLE 

April 4. 

Sutherland moves for a commission in a cause in which, as it appear- 
ed by the affidavit, there had been no appearance or plea. The Court 
hesitated in granting the rule on this account, but upon StUherkmcTi 
statement that it would be necessary to obtain the evidence in order to 
assess the damages, granted the rule, observing that this necessity should 
have appeared in the affidavit 

Rule granted. 



STEELE V. FIFE. 

April 4. 



Smith moves for rule nisi for change of venue to Amherst, the cause 
of action having arisen in Parrsboro'. 

Hallibubtox, C. J. You are entitled to a rule absolute in accord- 
ance with the practice in the King's Bench. 

Rule absolute. 



SKINNER V. LANE. 

April 4. 

Stede moves for a jury in an appeal canse^ upon the ground that the 
cause turned on the question of fraud. 

Rule granted. 



SCOTT V. ANGUS. 

April ft. 



The Conrt will not hear motions npon days act down for arguments, except in spe- 
dal cireamstances. 

The Conrt will sot grant a rale not to oonipel a sheriff to pay over monies col- 
lected under exccntiottf where there are conflicting claims to the fands, bat will leave 
the parties to their renedy by action. 

Ritchie moves upon affidavits for a rule nisi to compel a sheriff to re- 
turn an execution, and also to pay over the proceeds in his hands under 
the execution to a creditor, upon grounds disclosed in the affidavits. 

HALLiBUBTOKy C. J. Thb motion ought to have been mad<^^«!&\i^^- 
daj) iu it 18 verj ioconveoient for ua to hear motiona on otkft ol ^^ ^i^ 
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set down for arguments. We cannot hear the motion to-day, unless ydo 
can explain why it was not moved yesterday. 

Ritchie explaned that the delay had arisen from, the mail not Laviag 
arrived. 

After hearing the affidavits, 

Court. You are asking us for a rule to try a right between con- 
flicting creditors, which must be tried in a diflfepent way. We am only 
give you a rule to return the execution. 

Rule absolute accordingly. 



PHEIAN AND OTHERS v. PHELAN. 

April A. 

The ronning of one oftho side lines of a larfro tract to which the plaintiff had no* 
title, hot of a pArt of which he was in actaal ocenpation, held a sufficient act of pos- 
session to eoablo a jury, with other evidence, to infer » contttractive possession of tha 
whole tract. 

Where the plaintiff and defendant in ejectment resided tO{^ther apon the land, am^ 
defendant had no ocenpation separate and distinct from that of the plaintiff, proof of 
demand of possession preyions to action brought held not necessary. 

The ocenpation by a son of a part of his father's land will be deemed, in the absence' 
of evidence to the contrary, as a permissive ocenpation. 

This was an action of ejectment to recover 50O acres of land at Pope^s 
Harbor, brought by the lessee of Thomas Phalen and others against the 
widow of William Phalen^ son of one of the lessors of the plaintiflT. 

At the trial in the sittmgs after Michaelmas Term, title was estab- 
lished in the plaintiff* to certain lands under a grant to Colonel Oreighton^ 
in 1783, to which exception was taken that the grant appeared to be 
from Governor Parr^ and was not in the name of tlie Crown. This ob- 
jection was overruled by Bfciss, J. who presided. This objection was 
minuted by the Court, but not afterwards adverted to. 

It appeared by the minutes of trial that the plaintiff did not succeed 
in proving that the land in question was contained in this grant under 
which he claimed, but the evidence of the surveyors rather went to shew 
that it formed part of a grant to one ffarris, which had passed some ten- 
years prior ta the Creighton grant, the plaintiff havin'g taken possession 
of the wrong land by mistake. The plaintiff therefore failed in proving 
his title to the particular land claimed in this action, but he relied upon 
testimony that he had occupfed the land in dispute as his own property 
for about twenty-five or twenty-seven years, several acres of it being, 
during tliat period, in a state of cultivation, and the rest in a wild state. 
During this period, however, and about fourteen or fifteen years before 
Ihe trial, Phaien's son, the husband of the defendant, erected a dwelUag: 
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house on a part of tlie land, also without title, and resided in it until his 
^eath about three years previous to the trial, but did not make any clear- 
ing. During his possession of the dwelling, he followed the sea in con- 
tiexion with his father. The father resided with the widow aflter his 
8on*8 decease, ^nd about two years before the trial, sold the whole land 
to one Richards — the widow and children of Wtiliam being still in pos- 
session of the dwelling house built by him. This action was brought on 
behalf of Richards against the widow to reoover possession. It was 
proved at the trial that Thomas Phalen had resided at Pope's Harbor for 
iibout thirty years, and until within about two years. That he was in 
poss^toion and resided on the land twenty-five years ago ; that twenty- 
four years i^o he resided on the land whicit liad then the appearance 
of an old farm which had been settled fifteen or twenty years, and was 
then known as PhaUn*s farm, and that he continued the same possession 
40 the period of his son's death, and subsequently ; that hA had had his 
possession partially surveyed in 183C, and had received a conveyance 
of the 500 acres claimed in 1841. 

The learned judge in charging the jury considered tiiat the evidence 
of possession in Thomas Phalen was sufficient to enable the jury to find 
in his favor, upon that ground, for the whole premises as he was in pos- 
session upwards of twenty five years claiming the whole lot, as appear- 
ed by the plans and surveys under which he held, as w«ll as the con- 
veyance to him from the executors of the grantee, in 1^41. These do- 
cuments were sufficient to giv« a character to his possession as claiming 
the whole land, and at the least he was eotitled to recover the part of 
which he had had actual possession. The learnec^judge considered that' 
if a mere stranger had entered upon this land as the defendant's hus- 
band had done, and occupied a part until his death, it would not have 
put an end to the plaintiffs' right to recover upon the possession which 
he had previously lield ; but it appeared to him that theix; was a wide 
distinction between a strcaiger and a son. That the entry and posses- 
sion of the former in such a case might prima facie be considered as ad- 
verse to the original claimant and occupiers, while the case of a son oc- 
cupying near his father a portion of the land claimed by the father, was 
rather to be deemed, if nothing appeared to the contrary, as VLpermia- 
sive occupation under his father, and not adverse to his possession. 

The jury found for the plaintiff for the whole land. 

Sutherland now moves to make absolute a rule nisi to .«et aside this 
verdict and grant a new trial, on the following grounds — 

Ist. That no demand of possession had been proved. 

2iid. The plaintiff had not established a sufiicient possession to ena- 
ble him to defend against a party shewing title, much less to enable him 
to rtewer as a plaintifiT. 
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drd. Plaintiff's mere prior possession not sufficient to found a pre- 
sumption of title, as the presumption was rebutted bj evidence that the 
title was not in fact in plaintiff. 

4th. Misdirection in instructing the jury that plaintiff was entitled to 
recover the whole land, and not merely the five acres which were en- 
closed and cultivated by him. 

It was clear that the defendant's husband had entered^ under his fa- 
ther, the lessor of plaintiff, twelve or fourteen years ago, that he had 
continued that occupation until his death, and that his widow had, after 
his death, continued the same occupation until the present time. What- 
ever may have been the original agreement between the parties Is not 
material, as it is the letting into possession which makes the posseasioo 
lawful. Chray v. Stanton^ 1 M. and W. 700. And there are numerous 
cases to shew that where the possession is lawful the possessor cannot 
be ejected without a demand of possession. Selwyn's N. P., last ed. 
708 ; 13 East 210 ; 1 Wills. 177 ; 2 New Cases 503 ; 2 Esp. R 717 ; 
10 E. 261 ; 1 B. and C. 448 ; 4 T. R. 680. Even if he had title by 
possession he abandoned it when he lefl the property. The evidence 
here is clearly insufficient to shew title by possession in plaintiff, as against 
the heirs of Harrit for the whole tract, and therefore he cannot recover 
for the whole in thit« action. And if his possession is not sufficient to 
enable him to defend an action at the suit of ffarri$ or his heirs for the 
whole, he cannot succeed in this action for the whole. The whole 
proof of possession in plaintiff of any part, extended back but twenty- 
iive years, during fourteen of which defendant and her husband had 
pf^ssession, thus leaving but eleven or twelve years adverse possession 
in plaintiff. Plaintiff^s adverse possession of the whole tract cannot 
under the rules of law be carried back beyond 1841, when he first re- 
ceived a conveyance ef the land. The first survey of the whole tract 
was then made, and then he first made an effectual possession of the 
whole. The mere running of one of the lines in 1836 was not sufficient 
10 found a constructive possession for more than plaintiff had under ac- 
tual enclosure. Till. Adams. Eject. 462. 483, 4, and cases tliere cited. 
Every presumption is to be made in favor of an actual possessor. 2 
Esp. N. P. 9. 

« 

The Attornrv General follows — If the actual occupation of a few 
.icrcs in front of a large tract of wilderness land will give title to a par- 
ty who goes into po<isession without any deed or documentary title to de- 
fine and limit his possession, it is more than has ever been decided in 
the wildest case either in England or the United States. Previous then 
to 1841, the plaintiff hud no constructive possession of more than he ac- 
tually occupied, and since 1841 he had not a constructive possessioo of 
fhe whole, becnuie when he got Ibe de^d Vi\% i&ow, «& may be fairlj in- 
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ferred from the evidence, was in the possession of a part on which he 
Lad made permanent improvements. The question is not whether de- 
fendant has title. We do not claim this. But is it in the plaintiff?— 
He is seeking to recover the whole, from a party whom he by his action 
admits to be in possession of the whole. He must recover on the 
strength of his own title, and not on the weakness of the defendant's. — 
And his case is not strengthened by the fact that he is taking advan- 
tage of defendants neglect in not obtaining a deed, to defraud him of 
his property. I can find no case of constructive possession in which 
the party claiming had not a paper title to sustain his possession. 

At least, if the posaession of the son and his widow was permissive, 
the latter was entitled to a demand of possession. The protection of 
this principle is not confined to a vendee, but is extended to any party 
who is permitted to go into possession as owner, and cultivates and im- 
proves as such. Roscoe N. P. 488. This was also decided in this 
Court in McKinnon v. McDonald 1 James' N. S. Rep. 10. And this 
advantage is but reasonable, as it gives a party an opportunity of de- 
ciding before action brought whether he will defend or not. This is a 
stronger case than McKinnon v. McDonald^ as here a descent has been 
cast, and the widow, who is in possession fot and defends in belialf of 
the children, is entitled to the benefit of this circumstance. 

J. W, Johnston^ Junr., in reply contended that a demand of possession 
is necessary only where the defendant has gone into possession under 
an agreement to purchase or lease. Ad. Ej. 121. Even a mortgagee 
may treat mortgagor as a tenant at will or a trespasser at his option. 
As for the sufficiency of possession, that is a question for the jury and 
has been conclusively settled by them. Cruise Dig. 273, The posses- 
sion of the father and son are one and the same, and if the son were a 
tenant at will any thing which puts an end to the tenancy makes defen- 
dant a trespasser, and he may be ejected without notice. 1 M. and M . 
346. 

Halliburton, C. J. We have not much doubt as to the possession, 
and would prefer hearing you principally as to the necessity of demand 
of possession. 

Johnston, Q. C. There is no tenancy at will in this case, as the te- 
nancy of the son was the tenancy of the father. They conducted their 
business together, and after the son's death we find the old man residing 
with the widow, his own house having previously become delapidated. 
7he inference is very strong from the position of the parties, and the 
facta proyed that he must have also resided with the son during his life- 
time. In McKinnon v. McDonald there was strong evidence of fraud 
QD the part of the plaintiff^ and it was proved t]btULW8A!Ki%\^ ^^>ax^1^ 
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in putting the defendant upon the land, as owner. In that case there 
was a distinct occupation in the defendant, but in this there is no proof 
of a possession in the son, of a distinct portion of the land, nor of anj 
occupancy whatever, distinct from that of the father. The possession 
of the son therefore was the possession of the father, and maj not only 
be connected with his previous occupation to make title, but prevents 
the necessity of proof of a demand of possession. Besides, iu this case 
the defendant claims not only the land on which the house stands, hot 
the whole 500 acres. The statute requires a defendant to specify in the 
rule the portion fur which he defends, and admitting all that has been 
urged in his behalf, the plamtiffis clearly entitled to recover all but the 
dwelling house, which is the only part in actual possession of defendant 

The Court stop Johiston, 

IlALLinrRTOX, C. J. As the plaintiff resided with the defendant on 
the hind and no distinct possession is proved, the legal possession is in 
the party who has the right. I cannot see what right the widow can 
have. She does not come claiming dower, but claims the whole 500 
acres. The plaintiff is distinctly proved to have been in possession of 
this land and living on it twenty-five years ago, and the evidence of se- 
veral of the witnesses leads to a very strong inference, which is not con- 
troverted by any of the evidence, that he was in possession for a consi- 
derably longer period. Although plaintiff had no deed previous to 1841, 
we find that he had one of the side lines of this property run out seven- 
teen yeai'S ago. In 1841 he obtains a deed from parties supposing 
themselves to be entitled. Soon afterwards his son builds a house on 
tlie land. He was a fisherman and did not cultivate nor make any im- 
provement. He had no possession of any distinct portion. Something 
has been said of his having purchased and paid tor 100 acres, but there 
is no proof whatever of this. Whatever possession the son had was 
jointly with the father, and instead of defeating admits and strengthens 
the plaintiff's claim, and his possession, being previous, entitles him to re- 
cover. The widow has had no separate occupancy, and therefore is not 
entitled to a demand before action brought. 

As to a party obtaining title subsequently to the commencement of his 
occupancy, I will not say that it would not extend the constructive pos- 
session so as to cover the previous occupancy. Upon this point I give 
no opinion. I consider that the rule should be discharged. 

Bliss, J^i I do not see that the jury could have any difficulty in ar- 
riving at the conclusion from the evidence that the plaintiff was in pos- 
session for thirty years. Kent ran one of the lines back to the rear in 
188G, but I think from the evidence that he mast have run this line pm- 
viouBfy. I consider this an act of ^sscsaion of the whole of lot No. 2^ 



EASTER TERM, 1854. 189 

--■■-■-■- ■ — ^ 

being the land described in the consent rule, and that upon this posses^ 
sion the plaintiff could maintain ejectment against any party not claim- 
ing title. 

As to the demand of possession, William Phalen and his widow have 
not been proved to have had possession of a foot of land except what 
the house stood upon. Admitting him to have been a tenant at will of 
the house, the party having possession of the whole lot sells the land, in^ 
eluding what is covered by the house. This sale is a sufficient sever- 
ance of the tenancy. He is shewn to have resided with the widow after 
his son's death, and having thus resumed possession of the house, he sells 
the whole property to Richardsy who now seeks for possession, and I 
think he is entitled to recover it in this action. 

With regard to the main portion of the land, the widow had no pos-* 
session whatever, and no ground to defend the action. If she claimed 
to be tenant at will of a part, she should have confined her defence to 
that part Not having done so, she has indicated an intention to set up 
an adverse title of the whole property. 

Haliburtox, J. and Dodd, J. concur. 

DesBarres, J. The only difficulty I have had was as to the de« 
mand of possession, and this is obviated by the facts that the widow 
had no distinct possession except of the dwelling house, and that Pho' 
leny senior, by residing with her resumed possession of that portion of 
the property. 

Rule dischai^dt 



FRASER V. CAMERON. " 

April 7. 

A new trial will seldom be granted njxxn the {^roand of the rerdlct beiog against 
eTidence, where the verdict hafl any evidence to support it, aUhoagh the evidence 
•trongly preponderates against it, provided the Judge who tries the cause is not dis- 
satisfied with the finding of the jury. 

In fixing the boundaries of land the highest regard is to be had to natural boun- 
daries, lines actually rtin, and comers actually marked, in preference to statements of 
course, distance, or quantity of land contained in the descriptive port of the con- 
veyances. 

This was an action of ejectment tried at Pictou in October Term, 
before Bliss, J. to recover a strip of land situate between the lots of 
the plaintiff and defendant at New Glasgow, and claimed by each party 
as part of their respective lots. Verdict for defendant. 

In Michaelmas Term the present Aiiamey General moved to make 
abiolute a rule for a new trial in this causey which was opposed by W. 
Jtkuim for defendant. The arguonnts oC eoonaeX "Rtm tikaaSq m ^ 
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the effect of the evidence, and are sufficicntlj explained bj the opinions 
of the Coart in delivering judgment. 

Halliburton, C. J. I cannot see any pretence for disturbing the 
verdict. Had it been for the plaintiff under such evidence, I should 
have been much surprised. An ejectment brought under such circum- 
stances would require proof of the plaintiff's title that would remove 
every possibility of doubt as to his right to recover. So far from that 
being the case, had the verdict been in his favor, I think it would scarce- 
ly be sustained. What are the facts ? 

It appears that about thirty years before this action was brought, one 
Forbes was the owner of a piece of land near to New Glasgow, and em- 
ployed WiUiam McKay to lay it off into four building lots. These lota 
were designed to be each fifty seven feet nine inches wide, but the wit- 
ness said, '^ There might have been an inch or two given for good mea- 
surement as we always do." Land in the neighbourhood of the then 
rising town of New Glasgow was of very different value when the sur- 
vey was made, from what it was when the witness was giving his evi- 
dence, as we may judge from one of the four lots. No. 1, having been 
given to him, in part payment for his services, which he sold last year 
to the plaintiff for £250. The witness states that he put stakes at the 
four comers of each lot ; that McKenzicy under whom the defendant 
claims, purchased and took possession of Lot No. 2 soon after the sur- 
vey, and built a house soon after his purchase, which stood a little off of 
the stakes in upon McKenzte^s lot. That he had often seen the house and 
ike stakes after the hotise was built. It was a little to the south of the stakes, 
and was there when he left the country twenty-five years before the 
trial. McKenxie*s deed from Forbes of Lot No. 2 is dated 4th January 
1821. And here we have the plaintiff's own witness, from whom he 
derives his title, stating that the defendant, McKenzie^ placed his hoose 
on No. 2 within the stakes, which the witness set down as the bounda- 
ries of No. 2, and that it was standing there when he left the country 
about 1827 or 1628. This witness got his deed of No. 1 on the 8tli of 
August 1822, and says — ^^ I took no other possession of my lot than by 
the pegs. I left it as I got it,^ I had no fence on it". Here, then, wo 
Und the owners of lots No. 1 and 2 taking possession of their respective 
lots by a boundary established by the then owner of No. 1, under the 
authority of Forbes, from whom Uiey both derive title, and the witness, 
who continued to own No. 1 until he sold to the plaintiff in 1853, says: 
^ As &r as I know, Roderick McKenzie continued in undisturbed poa- 
session of his lot— -of whatever he took possession. I never distnriwd 
him or those who held under him until the plaintiff purchased No. 1, 
prior to whieh purchase the defendant, Cameron, who claims under Jfe* 
Kenzk haA taken down the old houae and put up & new onoi as I 
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tends, on the line between one and two — as the plaintiff contends, tres- 
passing upon No. 1 one and a half or two and a half feet. The ground 
of the plaintiff's claim is, that measuring from the comer of Kempt 
Street, from which the witness, McKay, started, to lay off tlie four lots, 
No. 1 is deficient two feet three and a half inches of its width, and that 
defendant's lot is sixty-one feet six inches wider, when both were de- 
signed to be fifty-seven feet nine inches. There can be no doubt that 
this is the fact But if, as the plaintiff's own witnesses have proved, 
the lots were staked and laid out by the owner, and sold to the then 
purchasers by those stakes placed at each of the four comers, and were 
taken possession of and held by the purchasers by the boundaries 
then established, can we at this distant day disturb those boundaries by 
nice measurement? Our neighbors are safe guides in questions of this 
nature, and in Howe et, oL v. Bass, 2 Mass. R. 282, Parker^ J. observes, 
" When a party is about purchasing land he naturally estimates its 
quantity, and of course its value, by the fences wliich inclose it, or by 
other fixed monuments which mark its boundaries, and he purchases 
accordingly." And in Pemam v. Wead, G Mass. R. 133, Parsons, C. J. 
said, " With respect to courses, from errors in surveying instruments, 
variation^! of the needle, and other causes, different surveyors often dis- 
ikgree. The same observations apply to distances, from the inaccuracy 
of measures, or of the party measuring, and computations are often er- 
roneous." 

Now, whatever may have caused the error, if in point of fact the 
^undary between one and two was established when those lots were 
originally laid out where the defendant now asserts it to be, it cannot 
now be disturbed. The plaintiff's own witness, as already observed, 
proves that the boundary was then established, and that the purchaser 
of No. 2 built within his line. The defendant's witnesses confirm this 
iftct in the strongest manner. Alexander Fraser swears that he was 
present when the stakes were put down by McKay, Forbes, and Dr. 
Skinner, They were put up at the four comers of the lot, and the fence 
which he and his brother Thomas (who was also examined) made, was 
put up by those stakes, and that this fence was at all events eighteen 
inches distant from the house. Thomas says, ** After the fence was put 
«ip a person could walk between it and the house, to the yard in the 
rear." Jane McKenzie, the widow of Roderick, who lived from 1823 
io 1833 on the premises with her husband, says that the lot was fenced 
All round in 1823, tliat she can see no difference between the defendant's 
present fence and her husband's, that she saw currant bushes round the 
defendant's fence in the same place that she had put them as far as she 
could sec. 

It is true that some of the plaintiff's witnesses say they do not recol- 
lect a fence running all the way to the street beUsevitv W\^ Vvsv> \\si\x^^i^ 
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If this were of any importance it was for the jury to consider. Forbes^ 
liowcver, one of plaintiff's witnesses, says that No. 2 was fenced all 
round. But, if there were no fence between the two houses, the inter- 
val was then used by both as a passage, and used by them separately 
for the purpose of banking their respective houses. Ftndlay and Evan 
McDonald, who were employed by defendant to dig the foundation for 
his new house in 1852, both say that by the defendant's direction they 
kept within the marks of the old posts between the two houses, and tbat 
the wall of the new house is not more than fifteen inches to the north- 
ward of the old. Of the defendant's right, then, to the land on which he 
had built, there was no doubt. The only question was as to the land in 
the rear. That was left to the jury with directions quite as favorable as 
the plaintiff could expect, and I should have been much surprised if a 
verdict had been found in his favor. I think there was abundant evi- 
dence to satisfy them that those under whom the defendant claims took 
possession of the whole lot, as he now claims it, upwards of thirty years 
ago, and that it has been so held ever since. I therefore think that this 
rule to set aside the verdict should be discharged. 

Bliss, J. It was only in deference to Mr. Young's standing at the 
bar that I granted this rule. At the trial I took a view of the evidence 
more favorable to the plaintiff than the Chief Justice now takes, but 
there was substantial testimony on both sides. It was properly left to 
the jury to decide, and I am not surprised at their verdict, nor do I 
think I would be doing right in disturbing it. 

IIaliburton, J. concurs. 

DoDD, J. After hearing the argument in this cause I must confess 
my mind was in favor of the charge of the learned judge who tried it 
I did not then see how he could have submitted the case to the jury 
in any other manner ; and since then I have seen no reason for changing 
my opinion. 

If the charge of the learned judge is correct, we have only then to 
examine the evidence and see if there is any thing in it to warrant the 
finding of the jury. The rule as to new trials is well understood at the 
present day, and they are seldom granted where the verdict has any 
evidence to support it, although the evidence strongly preponderates 
against it, pix>vided the Judge who tried the cause is not dissatisfied 
with the verdict. 

In the present case there can be no doubt that Forbes intended to 
give to lot No. 1 and No. 2 fifty-seven feet nine inches each^ fronting on 
Provost Strict, and how the mistake has occurred that No. 2 has two 
feet three and a half inches more than that quantity, and No. 1, two 
ievl three inches and a half less, I am not gre^^red to say^ — ^neither is it 
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nece«*8ary for the settling of this case. In the description in the deed 
of No. 2 from Forbes to McKenzie^ it commences at the S. E. angle of 
No. 1. And here I may ask, where was No. 1 at this time, and how 
was it to be discovered ? There was no deed to McKay shewing that 
No. 1 was to be fifly-seven feet nine inches exactly from Kempt Street, 
and at the end of that distance No. 2 was to commence. How then was 
McKenzie to find out the S. E. angle of No. 1 ? The only way in my 
opinion that he could do so, was to discover the stakes or pegs which 
marked the dividing line between the two lots, agreeably to the survey 
made of them by McKay ^ and if the defendant is not at present to the 
northward of these stakes, then the plaintifiT cannot maintain his action. 
The deed to McKay, which was nearly two ycar^ after that to Mc- 
Kenzie, describes lot No. 1 as commencing at the N. E. angle of No. 2, 
and the same precaution is taken in this deed as in that to McKenzie, 
in not binding the grantor down to exact admeasurement, but on the 
contrary the courses and distances mentioned in both deeds are always 
followed by the words " more or less," so that if it had turned out that 
No. 1 had sixty feet between Kempt Street, and No. 2 instead of fifly- 
seven feet nine inches, as mentioned in the deed to McKay^ he could not 
be deprived of the difference, neither can the plaintiff now take from 
the defendant any of the land to the southward of the stakes that make 
the cgrner boundaries of his lot, and which were put there at tiie origi- 
nal survey by McKay, although ho should find that No. 1 contains less 
than fitly-seven feet nine inches. 

In the construction of a deed as to the intention of the parties to it, 
the rule to find such intent as suited by Greenleaf on. Evidence, sec. 302, 
is to give most effect to those things about whicli men are least liable to 
mistake, and upon this principle the thing? usually called for in a grant, 
that is the things by which the land granted is described, are there mar- 
shalled. First, the highest regard is had to natural bouudaries, second- 
ly, to lines actually run and corners actually marked at the time of the 
grant. In this case we are without natural boundaries, bu* we have that 
which stands next to natural boundaries, according to the authority I 
have just referred to, that is, lines actually run and corners actually 
marked, which is proved by the testimony ot McKay y the first purchaser 
of lot No. 1 from Forbes, and who made the survey and marked the 
comers but a very short time previous to the date of the deed to Mc- 
Kenzie of lot No. 2. 

The mention of quantity or length of lines, after a certain description of 
the subject by metes and bounds, or by other known si>ecification, is but 
matter of description. Whenever it appears by the definite boundaries, or 
by words of qualification, as " more or less", or, as " containing by esti- 
mation" or the like, that the statement of the quantity of acres in the land is 
ipere matter of description, and not of the essence oIl iVv^ eoxvVca^V^x^Ci&^^vr}- 
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er takes the risk of the quantity, if there be no intermixture of fraad in 
the case. 4 Kcnts Coin. 4G7. And here the element of fraud cannot 
be imputed to the defendant, or those under whom he claims. The 
deed to McKay contains these words of qualification mentioned by Kent, 
and in fact the description of lot No. 1 appears to have been worded 
expressly to meet any difficulty that might arise as respects admeasure- 
ment upon the dififerent courses, and the quantity of land in the whole 
lot. It commences at the N. E. angle of No. 2, and from thence to run 
N, sixty W. along the side line of McKenzie*8 lot, 107 feet 3 inches 
more or less or until it meets the N. W. angle of McKenzie^s lot, thence 
N. 30, E. 57 feet 9 inches more or less or until it comes to the South 
side of Kempt Street, thence S. 60 E. along the South side of Kempt 
Street 107 feet 3 inches more or less or until it meets the West side of 
Provost Street, and from thence S. 30 W. along the West side of Pro- 
vost Street, 57 feet 9 inches more or less on until it meets the place of 
beginning, containing 22 rods and 18 links, be the same more or less. — 
This description bounds No. 1 on three sides by definite boundaries, and 
the courses and distances mentioned are not the essence of the contract, 
and must give place to the definite boundaries. All the plaintiff can 
claim by the deed to McKay is the land bounded by Kempt Street on 
ihe North, Provost Street on the East, lot No. 2 on the South, and a 
line running N. 30 E. from the N. W. angle of No. 2 on the West, and 
whether, within these boundaries, his lot admeasures in width 57 feet 
9 inches, or contains 22 rods and 18 links, he must take the risk, and it 
is unimportant as respects the present action. As I have already said 
I think the case was properly submitted to the jury when the learned 
Judge told them that the stakes which had been fixed between No. 1 
and 2 as the boundary of the lots, could not now be disturbed, although 
it gives to No. 2 a greater width than was intended, and if the defend- 
ant had not erected his present fence or house to the north of the Imc 
formed by the stakes, then the verdict should be in his favor. I admit 
the testimony was confiicting and contradictory upon the subject of the 
house and fence being upon the old line, and consequently just such a 
t[uestion as came within the province of the jury to decide, and they 
thought proper to decide in favor of the defendant. That the evidence 
on the part of the plaintifi^ in my mind slightly preponderated in his fa- 
vor I am not prepared to deny, but certainly not to that extent which 
would justify me in disturbing the verdict, particularly as I understand 
the learned Judge who tried the cause is not dissatisfied with it. I am 
therefore of opinion that the rule for a new trial should be discharged. 

DesBakkes, J. The verdict in this case is not such as I would have 
found if 1 had been a juror, but the case havfng been properly submit- 
ted aod left to the jury by the learned Jud«^e who tried it, and the jory 
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having, in the exercise of their judgment, found for the defendant upon 
the evidence, I do not think the circumstances require the Court to dis- 
turb It. 

Rule discharged. 



CREIGHTON v. UNION MARINE INSURANCE CO. 

April 7. 

Under a policy to cover a vessel from the " commencement of loading" and the 
goods from ''the loading thereof on board" at a particular place, the risk will com- 
mence at the sailin{^ from that place, althoagh the vessel was loaded prior to her ar- 
rival at the terminus a quo^ provided there is anything to indicate that a prior loading 
was intended by the parties to the policy. 

Permission indorsed on a policy of insurance subseqaently to its execution and 
prior to the commencement of the ri<ik, permitting a vessel for an additional premi- 
um to use a port out of the course of the voyage previously insured, includes per- 
mission to take in cargo at that port, but docs not alter the termini of the original 
voyage. 

Under such circumstances the policy and memorandum will be taken together and 
receive a reasonable construction, according to the circumstances and course of the 
voyage. 

A transaction occurring prior to the arrival of the vessel at the terminus a quo, bv 
which her arrival at that terminus wjs not delayed, nor the risk varied nor increased, 
held not to vitiate tlic policy. 

DissentienteSy Bliss, J. and Dodd, J. 

Debt on a policy of insurance made in favor of the plaintiffs, Messrs. 
Creighton, Wiswell Sf Co,, as agents of N. C. McKeen, by the Union 
Marine Insurance Company of Halifax, N. S., and covering " one hun- 
dred pounds on the schooner * Eleanor,' and a further sum of four hun- 
dred and fifly pounds on property laden on board the same vessel on a 
voyage at and from the Strait of Canso to Halifax, beginning the ad- 
venture upon the said vessel from and immediately following her com- 
mencement of loading, and upon property from the loading thereof on 
board." 

This policy was dated the 22nd day of November, and on the 11th of 
December the following endorsement was, at the instance of the plain- 
tiffs, made upon the policy. 

'^The risk under this policy is hereby continued, with leave to use 
Port Hood, at which place she was represented to be on the 7th De- 
cember, 1852, waiting a wind. 

*^ Additional premium on £550 at twenty shillings per cent £5 10s. 

•« Halifax, 11th December, 1852." 

The first count of the declaration alleged that the vessel, with the 
property on board on the 14th December, sailed from Port Hood for the 
Strait of Canso on her way to Halifax, and from thence sailed for Ha- 
lifax, and while on the said voyage from the Strait of Canso to Halifax^ 
lieing the voyage mentioned in the policy, the voweV aiA cftx\g:>^«t^VMX* 
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The defendant's fourth plea to the first count alleged that " while the 
said vessel Wiis represented to be at Port Hood waiting a wind to wit on 
the tenth day of December in the year last aforesaid, and before the 
happening of the said loss in the said count mentioned, the said vessel 
set sail and proceeded from Port Hood, and after departing therefrom 
proceeded to Mabou, a port more distant from Halifax than Port Hood, 
and out of the course of the voyage in the said count mentioned, and 
did altogether deviate and depart from and abandon the said voyage." 

The cause was tried in Trinity Term, 1853, when it appeared by Uie 
admission of the parties that the fallowing letter, written by the party 
interested in the vessel and cargo, was exhibited to the insurers beforb 
the making of the policy. 

New Bridge, November 12th, 1852. 

Dear Sir, — I intend to load my vessel in ten days time with pork, 
and beef, and butter, and consign it to you, and I want to get the vessel 
and cargo insured, you will pletise to inquire the lowest it can be done 
for from the Strait of Canso or the Gut, and let me know all the parti- 
culars by return of mail, and I will write when she is loaded. The 
schooner's name is * P^leanor,' of Port Hood. There will be 100 bar- 
rels of beef, 50 barrels pork, 30 firkins butter, and hides. I will want 
insurance for £000 on the whole, that is vessel and cargo. 

(Signed) Nathaniel C. McKeen. 

The following facts relating to the alleged deviation were stated in 
evidence by the plaintiff's witnesses. 

The vessel commenced taking in her cargo about the 1st of Decern- 
ber at Mabou, where McKeen resides, and where she took in beefj pork, 
and butter, the produce of the neighboring country. She thence pro- 
ceeded to ]Margaree Island, further north and further from the Strait 
of Canso than Mabou. Here she took in fish-oil, dry fish, pork and 
butter, and sailed on the fourth of December on her way towards Hali- 
fax, and passing Mabou harbor she arrived at Port Hood on the fifth of 
December. She was detained from proceeding beyond Port Hood to- 
wards Halifax between the fifth and fourteenth of December by contra- 
ry winds, and by no other cause, and on the 10th of December, while so 
detained, the wind being still contrary, slie ran back to Mabou Harbor, 
(where she was to have taken in the balance of her cargo on her way 
to Port Hood, but had been prevented by the weather at that time,) 
and where she took in 13 barrels of beef, which was the last cargo taken 
on board, part of it inside and part of it outside of the bar, and returned 
on the same day to Port Hood, having to beat into Port Hood harbor, 
and being absent from the latter port from ten o'clock, A.M., to four o'- 
clock, P.M. The vessel sailed from Port Hood on the 14th December, 
arrived at the Strait of Canso on the 15th, where she again met with 
detention from head winds, and was with her whole cargo subsequentlj 
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on the Slst day of December, during her voyage from the Strait ot 
Canso to Halifax, totally lost at Whitehead. The * Eleanor' and seve- 
ral other vessels were owned in Mabou Harbor, but one of the two wit- 
nesses stated that the harbors of Port Hood and Mabou are oflen used 
and considered as one port for commercial purposes, on account of the 
bar across Mabou Harbor, which renders it necessary for vessels to load 
and unload a portion of their cargoes outside of the bar. On such oc- 
casions they used Port Hood as a refuge. Port Hood is about twenty- 
one miles to the northward of the Strait, Mabou from four to six miles 
to the northward of Port Hood, and Margaree Island sixteen miles to 
the northward of Mabou, and all these places are in an opposite direc« 
tion from the course from the Strait of Canso to Halifax. 

Upon this evidence a verdict wiis taken by consent for the plaintiffs 
for £550 with interest, subject to a nonsuit to be entered if the Court 
should be of opinion that the plaintiffs were not entitled to recover. 

In Michaelmas Term Toung^ Q. C. moved for judgment to be entered 
for the plaintiffs upon this verdict. 

1st.. The risk had not commenced when the alleged deviation took 
place. The voyage here was by the express terms of the policy from 
the Strait of Canso to Halifax, and during that voyage the vessel was 
lost. The risk on the vessel it is true was originally to commence at 
the commencement of loading, and that on the cargo from its being 
loaded, but this loading was by the policy to be a loading at the Strait 
of Canso, and the risk did not commence immediately upon this load- 
ing,unless she were then at the Strait of Canso. The memorandum 
amounts to a permission to extend the time for the commencement of 
the risk until she should arrive there with her cargo from Port Hood. 
It may be said that there was unreasonable delay in the vessel's arrival 
at that point, but if the defence were put on this ground it would be a 
question for a jury and not for the Court. Formerly the slightest acts 
were held to be deviations, such as discharging part of cargo at a port 
of necessity, 1 Esp. 6, 10, but " these cases are now overruled by au- 
thorities which have established the more liberal construction that trad- 
ing at a port which the ship was justified in touching at, during the 
time she is justified in staying there, even though foreign to the purpo- 
ses of the policy, is no deviation, unless it gives rise to an alteration of 
the risk." 1 Amould on Ins. 2nd Ed. 383, 9. And several cases are 
there given in which this more Hberal and reasonable doctrine has been 
maintained by the Court. Where a vessel necessarily detained in an in- 
termediate port, during such detention took in some chests of dollars on 
freight, this was held by Lord Ellenborough to be no deviation notwith- 
standing the increased temptation to attack from pirates caused by the 
treasure being on board. 9 East 195. So while the ship was waltia^ 
to pay Sound duties at Elsincur she took on boixii \itoV\sa»ia ^\S^^>3X 
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ransing delaj. 1 1 East 347. And the same principle is applicable 
where a change is made in cargo, when the policy is on the cargo, " for 
the risk insured was not enhanced or varied, but something was done in 
the course of the voyage wiiich made no difference in either, and there- 
fore was no discharge of the underwriters' liability." And these doc- 
trines have received abundant confirmation in the Courts of the United 
States. 1 Arn. Ins. 385 ; and cases there cited ; also 4 Camp. 125 ; 5 
Pick. 51 ; 24 Pick. 1 ; 8 Q. B. 781. The cases upon this point are 
collected in Grant v. King, 4 Esp. 175. The same liberality is ex- 
tended where necessary delays occur in commencing the voyage, and in 
carrying out its objects after it has been commenced, as in cases where 
delay occurs in a return cargo, although long and unreasonable delays 
will avoid the policy. 1 Phillips, 3rd Ed. 559, s. 1002 ; 7 Taunt. 462 ; 
8 Bing 79, 154, 317 ; 3 C. and P. 41)G; 7 M. and G. App. 328; 8 
Scott 8 S. C. In this case the vesj»el was delayed and damaged by bad 
weather, and prevented from arriving at the Strait of Canso as soon as 
she otherwise would have done. No time was lost in having these da- 
mages repaired, and when they were completed every energy was used 
to get the vessel loaded and expedite her arrival at the Strait of Canso, 
where the voyage was to commence. Before applying the principles of 
the cases cited to the present, I would remark that we are here dealing 
wite a peculiar trade, different from any thing to be found in any of the 
cases reported. It is evident from the policy itself and from the evi- 
dence that the shipper took the commencement of the risk upon liimself, 
during which the vessel was to be employed in procuring her cargo at 
different places, for the very reason that so much uncertainty prevailed, 
especially at that season of the year, as to the movements of the vessel. 
The whole trade is peculiar in this respect, and parties must either be 
their own insurers or some little liberality must be allowed in the con- 
struction of policies of insurance. If the former principles of insurance 
were to be adhered to, there is not one policy in four on vessels engag- 
ed in our coasting trade which really affects any insurance. If there 
were no other circumstances to create irregularity it is impossible to 
prevent masters, who are sailing their own vessels past their own doors, 
from running in to see their wives and families. Losses are often paid 
by Insurance Companies when such slight irregularities have occurred ; 
but in this case, in which there has been no unnecessary or unreasona- 
ble delay, nothing done except in the direct course of the voyage, they 
refuse, and endeavor to drive us inter apices Juris. But I claim a more 
liberal construction of these policies on account of the irregularities ne- 
cessarily attending the trade. This was allowed during the pressure of 
Napoleon's continental system, with Baltic risks. A more liberal con- 
struction was put upon Baltic policies because of '< the troubled and 
sbiAing nature of our relations with the different ports in the Baltic 
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under the political circamstances of the time." 1 Arn. 374. The Court 
brought into the consideration of these cases circumstances which took 
place after the contracts were made. For instance, a vessel was per- 
mitted to enter a port in order to obtain information as to the political 
position of other ports. 15 East 278. 

This was a liberal construction applying the policy to the circumstan- 
ces, and by this case and Hunter v. Leathly^ 10 B. and C. 858, the case 
of SpiUa y. Woodman^ 2 Taunt 416 and other cases sustaining the 
more stringent construction were in effect overruled. Cites Lapham v. 
Atlas, Ins. Coy. 24, Pick 1, 5 Pick, 51. 

As to the applicability of these principles it is a question for a jury whe- 
ther there is any unreasonable delay or other alteration of the risk. In 
this case there was no such unreasonable or unnecessary delay. Every- 
thing that was done was in the fair prosecution of the voyage, and had 
it not been for the memorandum there could have been no question as 
to the right to recover. 

But 1st, The memorandum does not make a new voyage from Port 
Hood to Halifax, but merely continues the former voyage. The risk is 
continued in point of time, the voyage remaining as before. 

2nd, The memorandum does not, insure or profess to insure, lost or 
not lost. Had the vessel been lost on the 10th of December, when go- 
ing to or returning from Mabou, the Company would not have been 
liable. 

Had the voyage been from Port Hood to Halifax, the going back to 
Mabou might have been a question. But the voyage continued as be- 
ore. This is not negatived by the fact that she was at Port Hood wait- 
ing for a wind. Had she been lost coming from Port Hood to the 
Strait, the policy never would have attached. When the additional pre- 
;nium was given, was it for the substitution of a new voyage ? Assur- 
edly not. It is far more reasonable to presume that it was for the con- 
tinuation of the voyage already assured, owing to the accidental delay 
which had taken place and which protracted the voyage to a more dan- 
gerous season of the year. This memorandum is treated by defendants 
as though it were a voyage from Port Hood, or from some point further 
distant, with permission to touch there. Its meaning is that the vessel 
was guaranteed to be at Port Hood on the 7th of December waiting a 
wind, and that as soon as possible thereafler she would proceed to the 
Strait of Canso, where the voyage insured was to commence. And, in 
fiact, it is expressly proved that there was no unnecessary or avoidable 
delay after that period. Phillips also lays it down that a temporary and 
short departure from a voyage, though it suspends the liability, does not 
defeat the insurance, which is restored by the vessel being replaced in 
the position which she had previously occupied. 
In this case there is no pretence of fraud, loss, inconvcwkwc^^ci^ ^^VvV^ 

1 
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to the voyage. There was no deviation, the risk not having comment 
ced, for the risk must commence before there can be a deviation. 1 
Phill. Ins. 558. There was no additional delay in the commencement 
of the risk, nor any, even the slightest, variation from it. A change of 
risk is the real ground of discharge in cases of deviation. 4 B. and C. 
539 ; 1 Camp. 421 ; 1 Arn. 348, 397. 

RitchiCy contra. The voyage insured under this policy was evidently 
intended to be an immediate voyage from the Strait of Canso to Hali- 
fax. It was to commence upon the vessel " immediately following her 
commencement of loading," and upon the cargo "upon the loading there- 
of on board." The loading intended by the policy was therefore a load- 
ing at the Strait of Qinso, and no cargo would have been covered by it 
except such as should be put on board at the Strait of Canso. But for 
the memorandum the policy never would have attached at all as the 
property was loaded at Margaree and Mabou— -different places altogether 
from the Strait of Canso. The insured first makes a deviation, and then 
to get rid of the difHculty without a new insurance, he pays a small ad- 
ditional premium and obtains this memorandum on his policy. It is said 
that if it were not for the memorandum there would have been no difl5- 
culty, but only for the memorandum there would have been no risk at 
all. Were the risk by the policy to commence at the Strait, this me- 
morandum would have been wholly unnecessary, but it was desired that 
the property should be insured from Port Hood to the Strait, and it was 
for this additional risk that the additional prenirium ofone per cent, was 
paid, and this was the voyage insured by the memorandum, with the 
additional understanding that the vessel was at Pbrt Hood on the 7th 
waiting a wind. Being so insured she went back, out of her voyage, to 
Mabou on the 10th December. Even admitting that there was no in- 
crease of risk in this proceeding, there was at least a change of risk. 
It is not the increase or decrease, but the change of risk, although it 
may even be a diminution, that causes any deviation to be fatal to the 
policy. Permission was given by the memorandum to use Port Hood, 
which is an open liarbor. But the harbor of Muboiris widely different, 
as it is a bar harbor, and tliercfore exceedingly dangerous so late in the 
season as the month of December. It is clear also that if the wind was 
fair for the vessel to- go to Mabou, the same wind would have enabled 
her to reach the Strait of Canso. As the risk commenced on the 7th of 
December, any deviation made subsequently would be sufficient to de* 
IJeat the policy. 

Cites 3 Kent's Com., List ed., 389-90. Coppin v. Newhuryport In^. 
Co,, 9 Mass. liep. 42C. In which case it is said that it is of no conse- 
quence whether the deviation be one mile or one hundred. In 7 Cranch 
1{. 30, a vessel touching at a port while there traded for live stock, aod 
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t^is was held a deviation. The cases cited on the other side are all 
clearly distinguishable, as they were all on trading voyages, in which 
the principle is entirely different. In Smith's Merc Law, last cd., 339, 
it is stated that a deviation is a departure from the due course of the 
voyage for any, even the shortest time. This alone in a few lines 
meets almost all that has been advanced. In I Arnauld 3G2, it is 
laid down that the directions of the policy must be followed with the 
most scrupulous exactness. Cites EUiet v. Wilson^ 7 Brown Pari, ca- 
ses, 459. 

Whatever may be the hardship in this suit it must be decided upon 
the principles of law, as it will be a guide in the transaction of business 
in future. 

The same strictness applies to the place of loading. She must load 
at the port named in the policy and no other. 1 Am. 424-5. And 
the policy will not attach on any other goods t!ian those loaded at that 
port. And the next case cited in Arnould goes still further, for it ap- 
pears that it has been held in the United States that this would be the 
case ^* even though it should plainly appear from extrinsic evidence that 
the underwriters knew perfectly that the goods had in fact been loaded 
on board, prior to the ship's arrival at the place so specified in the poli- 
cy as the terminus a quo of the voyage, and that the assurred effected 
the insurance with the intention of protecting the gooJs so loaded else- 
where. The case of Spitta v. Woodman^ 2 Taunt 41 G, 16 East. 188 
S. C, is a leading case upon this point. A cargo of West Indian (Co- 
lonial) produce was insured for a voyage, described in the policy as at 
and from Gottenburg so the ship's port or ports of di.scliarge in tbe Bal* 
tic ; with the usual ckuse, beginning the adventure on the said goods 
from the loading thereof on board the said ship. 

It appeared that the cargo had in fact been loaded on board the ship 
at London, that the ship had then proceeded with it on board to Gol^ 
tenburg, where it was not taken out or reloaded, and that soon after 
leaving Gottenburg ship and cargo were totally lost by capture. 

It also appeared by evidence in the cause that a previous insurance 
had been effected on this same cargo, by the same underwriters, f<Jr a 
voyage from London to Gottenburg, and that the policy on which the 
action was brought was in fact a continuation policy, in order to protect 
the same cargo aCtPT the ship's sailing from Gottenburg, which fact th**. 
underwriter well knew, as he also did that the cargo had been really 
loaded on board at London. 

The Court, notwithstanding these facts, felt themselves bound by the 
express words of the policy, and held that as the goods had been loaded 
on board, not at Gottenburg, the terminus a quo of the voyage insured, 
but at a previous port, the policy had never attached at all, and Uvat^lx^ 
assured could recover nothing." 
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Cites also 2 Cromp. 416 ; 4 Taunt C30; 4 East 130 ; 2 M. and S. 
106 ; 1 M. and S. 423 ; 2 B. and Ad. 651. As to the supposition of 
a usage that these two harbors should be used and considered as one, it 
is met by tlie fact tliat, although they are not far distant, they are in 
every respect two distinct and separate harbors. Amould 431, 590.— 
Upon these authorities he contended that, under the policy, the voyage 
insured was to have been commenced upon the loading of the goods at 
the Strait^ and that had it not been for the memorandum the policy 
would not have attached at all. By the memorandum on the policy 
Port Hood was brought witliin the policy. The Company took the ves- 
sel where she then was, and abandoned any prior deviation. It does 
not appear that the insurers were iiware that ske did not load, or com- 
mence loading at tlie Strait. It is not contended that on this voyage 
the vessel was tied to an hour or a day. She must use reasonable des- 
patch. But I do contend that she cannot make an intermediate voy- 
age. The intention was clearly to insure the first voyage she should 
make. She was guaranteed to b^ at Port Hood on the 7th, and the 
risk then commenced. Had she been lost on the 8th defendants would 
have been liable. Had she gone to Prince Edward's Island it would 
not have vitiated the policy more than going to Mabou. In Brown v. 
Tayleur, 4 Ad. and FA. 241, a vessel insured from her port of loading 
in Nortli America loaded partly at Cocagne and partly at Buctouche in 
New Brunswick, being distinct harbors on the same bay seven miles dis- 
tant from each other. Having completed her cargo at Buctouche she 
returned to Cocagne for provisions and to make preparations for the 
voyage, and sailed thence in safety. This was held to be a deviation, al- 
though a usage was set up for timber vessels to load partly at each port, 
because they were in fact different ports, and so called in the evidence. 
Here tlie witnesses speak of tliem as different ports. If this be not a 
deviation it would be no deviation for a vessel fully loaded to go from 
Port Hood to Mabou on her way to Halifax. 

The Attorney General replied at length, contending that, if no delay 
took place, the taking of cargo at Mabou was no more an infringement 
of the policy than at Port Hood, and that the recent decisions of the 
Courts had largely increased the responsibility of insurers. And he 
argued that it is sound policy to throw the liability on them, thereby af- 
fording more efficient protection to commerce, which the insurers can 
easily meet by an increase of premium. Cites 1 Ph ill. Ins. s. 10 ; 2 
Taunt 403 ; Doug. 510 ; 3 Camp. 200 ; 3 Kent 389 ; 1 Bing 451. 

TuE CouuT now delivered judgment. 

Halliburton, C. J. Tiie vessel and cargo insured by the policy 
given in evidence was totally lost otvlUe xoya^^^ ^tornVVva Strait of Can- 
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SO to Iliilifax, by striking on a ledge in thick weather on the 8 1st of De- 
cember, 1852. An action against tiie underwriters was brought on the 
policy, and tried before Bliss, J. in Trinity Term, 1853. When a ver- 
dict was found by consent for the plaintiff for £550, with interest, sub- 
ject to the opinion of the Court upon a motion for a nonsuit made by de- 
fendant's counsel upon two grounds : 1st, Deviation ; 2nd, That the 
goods were not laden on board at the Strait of Canso, the terminus a quo 
of the voyage, but were laden on board previous to her arrival there. — 
I shall begin with the second objection, which was first taken in the case 
of Spitta V. Woodman^ 2 Taunt 41 G. In that case goods were insured 
at and from Gottenburg to the ship's port of discharge in the Baltic, be- 
ginning the said adventure (as in this case) upon the said goods from 
the loading thereof on board the said ship, without saying where. The 
goods insured were laden on board in London, from whence she sailed 
to Gottenburg, and, without landing any part of the cargo, sailed to Fil- 
lau Roads, where she was captured. It appeared that the defendant 
was well aware that the goods insured were the same that had been 
shipped at London, having himself been an insurer on them from thence 
to Gottenburg. But still the Court of Common Pleas, where Mansfield^ 
C. J. then presided, held that, under the words of the policy, the plain- 
tiff could not recover. A very solid reason is given for this decision in 
a note of this case, 16 East 189, where it is said, "The very port of 
loading, when discovered, may in many cases decide the question of prize 
or not." That reason does not now exist, and I am at a loss to discover 
what cause an underwriter has to complain, if a vessel, so insured, ar- 
rives at the terminus a quo, with the goods insured already laden on 
board, instead of remaining there at his risk during the whole time that 
she is receiving her cargo. It is true that Lord EUenborough said, iii 
Mellish V. AUnutty 2 M. and S. 110, " As far as general reasoning and 
convenience may govern our decision, we must suppose that the making 
a policy to commence from the loading at a particular port is done in or- 
der to exclude the inconvenience of having to determine whether a prior 
damage may not have arisen to the goods before the commencement of 
the risk intended to be insured." But when we consider that in the usual 
course of business underwriters do not superintend the shipment of goods, 
either by agents or personally, and that they generally reside at a dis- 
tance from where such shipments are made, can we suppose that they 
can derive sufficient advantage from this to counterbalance the risk in- 
curred during the whole period of the lading. It is useless, however, to 
reason upon it. Spitta v. Woodman is still law, although some cutting 
remarks have been made upon it. In Gladstone v. C7/ay, 1 M. and S. 
424^ Bayley, J. in alluding to it and to cases decided under it said, " In 
the former cases the Court was tied down by the express words of the 
policy, contrary to the intention of the parties, {w Vn vvccy^ ^^^\bl^^ . 
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underwriters knew perfectly well that it was the ohject of the assured 
to load the goods before the commencement of the risk." And in BeU 
V. ffobsoTij 1 6 East 243, Lord Ellenborough said, " A very strict, and 
certainly a construction not to be favored, and still less to be extended, 
was adopted in the case of Spitla v. Woodman, where it was holden that 
words beginning the adventure from the loading on board were to be 
confined to the place from whence the risk commenced. But if there 
be any thing to indicate that a prior loading was contemplated by the 
parties, it will release the case from that strict construction. Then can 
there be any thing more indicative of such an understanding between 
the parties, then the statement made at the foot of this policy that it 
was in continuation of former policies >vhich were distinctly upon a voy- 
age from Virginia. This was taking up the voyage from a period in 
the former policies. The conclusion therefore what was drawn in Spitta 
V. Woodman is completely rebutted by the reference in this policy to an 
anterior loading." 

Li the same case Le Blanc, J. said, '' The statement inserted at the 
foot of this policy seems intended to take it out of the strict coustructioo 
adopted in Spitta v. Woodman.*' 

Now, what was the statement made at the foot of the policy in Bell 
V. Hohson ? At the foot of the policy these words were added, •* In 
continuation of five policies (giving their dates and amounts)," by which 
it appeared and was proved that the goods were in fact loaded at Vir- 
ginia. But the defendant was not an underwriter upon any of the five 
|K>licies. 

The report does not mention whether this statement at the foot of the 
policy was made before or ofter the body of the policy had been sub- 
scribed by the underwriters, nor do I think it of much consequence pro* 
vided their names were subscribed to that statement. 

Mr. Arnold is not quite accurate in citing this case of Bell v. Hobioiu 
He says, 1 Arnold 420, afler alluding to the decisions that the loading 
must take place at the terminus a quo, (see page 418,) " Where, how- 
ever, the words used on the face of the written instrument are such as 
lead the Court, consistently with sound principles of interpretation, to 
conclude that the parties intended by the policy to protect goods loaded 
on board the ship elsewhere than at the terminus a quo of the voyage 
insured, the Court will gladly relax the rigour of this rule. Lord Ellen- 
borough himself," he adds, *' who first acted upon it, declared that it was 
not to be favored, and that if on the face of the policy there be anything 
to indicate that a prior loading was contemplated by the parties, it will 
release the Court from that strict construction." 

Now, it was Sir James Mansfield and the Court of Common PleaSi 
and not Lord BUenbonmgh and the King*s Bench, who first acted upon 
tiuB rale* And in Bell t. Ifo^on Yds lox^Viv^ d\d not use the expres- 
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sion " on the face of the policy." But he said, " If there he anything to 
indicate that a prior loading was contemplated.** I do not, however, lay 
much stress upon this, for had his lordship said " upon the face of the 
polictfy' I think that expression quite broad enough to embrace the me- 
morandum written upon this policy on the 11th of December, 1852, and 
signed by the very same parties that executed the policy on the 22nd of 
the preceding month of November. 

That memorandum runs thus, " The risk under this policy is hereby 
continued, with leave to use Port Hood, at which place she was repre- 
sented to be on the 7th of December, 1852, waiting a wind. 

" Additional premium on £550, twenty shillings per cent, £5 10s." 

Now, can it be contended that this memorandum continuing the poli- 
cy, with leave to use Port Ilood, with an acknowledgment that the ves- 
sel was there on the 7th of December, waiting for a wind, and the* re- 
ceipt of an additional premium of one per cent, is to bo deemed no part 
of the agreement between the parties, upon which this action was brought. 
Grood faith and fair dealing, on which the law merchant, (of which the 
law of insurance is a branch,) is founded, require that the policy and the 
memorandum should be incorporated and taken together as composing 
the agreement, and then, upon the face of that agreement, it appears 
that the underwriters knew that the vessel was at Port Hood and had 
liberty to use that port. It what way, I ask, was she to be permitted to 
use it, if it was not to take in a part or the whole of her cargo there ? 
The liberty to use it cannot be construed to mean liberty to touch or 
trade at it on the voyage from the Strait of Canso to Halifax. It does 
not lie between the two termini, but beyond the terminus a quo. And 
the fair, I may say the inevitable inference which must be drawn, is 
that the assured was at liberty to use it as a port of loading, which it is 
clear from the proof he did. 

This, in my opinion, disposes of the second objection. As to the first, 
there is no pretence of any deviation after the vessel sailed from Strait 
of Canso, where, by the terms of the policy, the voyage commenced. — 
We are referred to her proceedings prior to her arrival there, while she 
was receiving her cargo at Port Hood, and Mabon, and Margaree. At 
that period the vessel was at the risk of the owner and not of the un- 
derwriters. The owner's letter of the 12th of November, 1852, which 
was exhibited to the defendants when the insurance was effected, orders 
insurance from the Strait of Canso upon a vessel which he intended to 
load with pork and beef in about ten days. And it is a reasonable sup- 
position that it was for the very purpose of avoiding any questions about 
deviation that he directed the risk to commence at the Strait of Canso. 
A country trader, collecting a cargo from two or three outports with 
which he deals, might wish to feel at liberty to send the vessel hither 
and thither to gather that cargo, without mvo\vmg\Am^^\im\i\^^Q^^- 
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tions of deviation. But be that as it may, there could be no deviation 
from a voyage before it commenced, and in this case there was none af- 
ter it commenced. I would not be understood to intimate an opinion 
that had the risk commenced before the vessel reached tho Strait of 
Canso, what had occurred would amount to a deviation. I do not feel 
it necessary to give an opinion upon that point under the circumstances 
of the case, for although the insurance upon this voyage from the Strait 
of Canso to Halifax is stated to commence ^^ from the loading of the goods 
on board," Mr, PhillipSy in commenting upon the conflicting decisioni 
which have been given upon these words where the loading did not take 
place at the terminus a qiio^ (see 2 Phill. 1G5, 6, 7, 8,) closes his re- 
marks with these words, '' But if a particular place is named, the fact 
that the goods were on board at such place seems sufficiently to fix th^ 
commencement of the risk.** The risk, therefore, under this policy comr 
menced at the Strait of Canso and not before — ^although the loading 
commenced before her arrival there. 

I cannot regret that I have come to this conclusion, because I 
am satisfied it is consistent with the justice of the case. The 
owner of the property, residing at a place called New Bridge, at 
Mabou, in the Island of Cape Breton, wrote a letter, dated New 
Bridge, November 12th, 1852, to his Agents in Halifax, Creigh- 
tony Wttwell 4* Co., directing this insurance from the Strait of Canso to 
Halifax. This letter was exhibited to the insurers previous to effecting 
the insurance. It does not follow that the defendants knew where the 
owner resided, and they might reasonably suppose that he resided at the 
Strait of Canso, where the risk was directed to commence. Nor does 
it appear that any instructions were given by the Agents as to the place 
where the cargo was to be put on board. The usual clause, however, 
was mserted, that the risk was to commence from the time of loading 
the cargo on board. Now, though this is a clause inserted for the bene- 
fit of the assured and usually increases the risk of the underwriters, yet 
it renders the case subject to the rule laid down in i^itta v. Woodmamf 
unless there is something on the face of the instrument which indicates 
that a prior loading was contemplated by the parties, which, as I have 
ahready stated, I think the memorandum, formally executed on the 11th 
of December, certainly does. 

Were it not for this, the owner of this vessel and cargo, who so dear- 
ly intended to protect his property from the perils of the seas on the 
voyage from the Strait of Canso to Halifax, would have been depriyed 
of the benefit of his insurance by the introduction of a clause in the po^ 
licy, relative to which it does not appear that he had given any dii«o- 
tions, and which was probably inserted, as a matter of course, by the 
deck of the underwriters, rather for the benefit of the assured than of 
tbem. Bat fthoogh, under such circumstances, I cannot regret that I 
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have been enabled to come to a decision so consistent with the justice 
of the case, I do regret that by so doing I am compelled to differ from 
my brothers Bliss and Dodd, whose opinions are always entitled to 
great consideration. 

It may be objected, 1st, That the memorandum on the 11th of De- 
cember cannot vary the policy executed on the 22nd of December. If 
this be admitted, as it respects the main object in view, yet it may ex- 
plain and qualify any thing that the instrument itself did not make per- 
fectly clear. Under the general words of this policy the underwriters 
must have been held liable for any risk attendant upon the property 
(vessel or cargo) during the loading at the Strait of Canso. The plain- 
tiffs contend that, on the one hand, the memorandum relieves the under- 
writers from all risk during the loading, and, on the other, gives the 
owner the right to load the vessel at Fort Hood before she arrived in the 
Strait 

Then, it may be objected that the words of the memorandum are not 
sufficiently explicit upon that point. Those words are **leave to use" — 
not leave to <' load at Port Hood." But if, under the circumstanees of 
the case, no other meaning can reasonably be attached to these words 
than liberty to load there, we must either attach that meaning to them 
or decide that words, thus seriously introduced, had no meaning, which 
is contrary to all rule in the interpretation of written instruments. 

To suppose that afler the vessel was loaded at the Strait of Canso, 
she was at liberty to sail for Halifax, by way of the Gulf of St. Law- 
rence round Cape Breton, and thus make Fort Hood an intermediate 
port, which she might use, is absurd. Equally absurd is it to suppose 
that, afler loading at the Strait of Canso, instead of proceeding directly 
onward towards Halifax, she was at liberty to go backward from Hali- 
fax to use Fort Hood for no conceivable object The inference, then, 
appears to me to be inevitable, that both parties understood that the 
owner was at liberty to load his vessel at Fort Hood. I think it would 
be very hard to deprive the party of the benefit of his assurance by ap- 
plying the strict doctrine of Spitta v. Woodman to his case, in the face 
of this memorandum, and I feel satisfied that both law and justice enti- 
tle him to judgment upon the verdict which has been found for him. 

I am not surprised that two of my brethren have arrived at a differ- 
ent conclusion. The question is by no means free from difficulty, and 
much may be said, and many authorities may be cited in support of an 
opposite opinion to that which I entertain, but fortified by the declara- 
tion of Lord EUenhoroughy that the strict construction adopted in the 
case of Spiiia v. Woodman^ was not to be favored^ and stiU less to be ex- 
iendedj I would extend it to no case where there was anything on the 
pddcy to indicate that a prior loading was Gontenip\a\)^\>^ >iXx^ ^^^x^X^^^ 
and particularly where it is evident that tbe worda vi\i\e\i\iA:9^ qox^s^^^sso- 
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ed the difficulty were introduced without any precise instructions, and 
where that construction would deprive the plaintiff of a claim founded 
in justice, and establish a defence, whicli, under all the circumstances <^ 
the case, I cannot but consider unwarrantable. 



Bliss, J. The written memorandum indorsed upon this policy dis- 
tinguishes it certainly to some extent from all others of the same class, 
and if there be any difficulty in the case, it arises, I think, altogether 
from this circumstance. Apart from this — if the case stood upon the 
policy alone — there would not, as I conceive, be room for a doubt. The 
proper course then, it appears to me, will be to consider the subject as it 
stood under the policy, before the subsequent memorandum indorsed on 
it was made ; and then, the effi3ct of that memorandum upon the case. 

The voyage insured by the policy is from the Strait of Canso to Hali- 
fax, and the risk is thereby made to begin on the vessel from or immedi- 
ately following her commencement of loading ; and on the property, from 
the loading thereof on board. The construction which these words have 
received is, that the loading must be intended to be at the place which is 
the commencement or starting point of the voyage insured. And where 
the policy itself contains no other expression from which it can be col- 
lected that a loading ebewhere was intended, or that goods laden on 
board previous to the vessel's arrival at this terminus a quo of the voy- 
age insured were meant to be covered by the policy, it will not attach on 
such goods. The case of Spitta v. Woodman, 2 Taunt 41 6 ; Langhom 
v. Hardy, 4 Taunt 628 ; MiUesh v. AUnutt, 2 M. and S. 106 ; and Rickman 
Y. CarstairSy 5 B. and Ad. 631 ; with others, most fully establish this 
point. 

The letter from McKeen of 12th of November, 1852, which was ex- 
hibited to the underwriters when application was made to them to ef- 
fect this policy, has been referred to by the plaintiffs' counsel to shew 
that it was intended that the vessel should be loaded upon her arrival at 
the Strait of Canso ; and that the policy should cover such cargo, though 
the risk was not to commence till the vessel arrived at the Strait on her 
intended voyage. I make no doubt that such was the intention of the 
owner, and it is, therefore, much to be regretted that he had not requir- 
ed and obtained a policy in conformity with these intentions. I cannot, 
however, say that this intention on his part, which is now plain enough 
to be discovered, was known and understood by the defendants. It 
would be giving a more enlarged and comprehensive meaning to that 
letter than I am able to collect from it, to say that it conveyed to the 
underwriters the information that the owner intended to load his vessel 
before her arrival at the Strait of Canso, or elsewhere than at the Strait 
Nor would the course of trade necessarily lead them to that conclusion, 
ioT, though that was not unusual, yet the^e arc other places within the 
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Strait at which, as it appears, vessels also receive their cargoes. But 
however this may be, the intention of the owner to this effect, and the 
knowledge of it by the underwriters, cannot contract the language of a 
policy like this, unless the policy itself contains something further to 
warrant a construction more favorable to the defendant. And it is not 
pretended that in this policy any thing is found to modify the construc- 
tion of it. In the case of Spitta v. Woodman, 2 Taunt 416, the policy 
was on goods at and from Gottenburgh to the port of discharge in the 
Baltic, " beginning the adventure on the said goods from the loading 
thereof on board the said ship," just as it is in this policy. The ship 
had sailed from London to Gottenburgh, with the same goods with whicli 
she proceeded on from Gottenburgh, when she was captured : and the 
same underwriter had insured the goods on the voyage from London, 
and knew that the policy in question was intended to continue that in- 
surance on the goods from Gottenburgh. A stronger case of intention 
and knowledge cannot exist, but it was held that this, not appearing on 
the policy, could not control the express words of the policy. And the 
goods not having been unloaded at Gottenburgh, the policy did not at- 
tach on them. In BeU v. Hobsony 16 East 240, the policy itself stated 
it was made "in continuation of former policies," and thus clearly shew- 
ed that goods previously loaded were intended to be insured. I may 
remark that in the United States they appear to adhere very strictly to 
the rule. In Richnan v. CarstairSy 5 B. and Ad. 662, Lord Denman 
regretted being obliged to come to a similar decision, " because," he 
says, " it appears very likely that the assured intended by this policy to 
insure both the outward and homeward cargo, unfortunately, however, 
they have used words which will not, we think, effectuate that inten- 
tion." And he adds that which is indeed a well known general rule, 
" The question in this and other ciise^ of construction of written instru- 
ments, is not what was the intention uf the parties, hut what is i\^^^ 
meaning of the words they have used." The general rule on this sub- 
ject is thus stated in 1 Arn. Ins. 418, ** It has been decisively establish- 
ed) and is now in fact a familiar principle in our law, that where an in- 
surance is effected on goods for a voyage at and frum a specified termi- 
nus a quo named in the policy, and the risk is expressed to begin from 
the loading thereof on board the ship in the common form, the policy 
will only attach on goods loaded on board at the very place named as 
the terminus a quo, and this, though it should {)lainly appear from er- 
trinsic evidence that the underwriters knew perfectly that the goo<i^ 
had in fact been loaded on board, prior to the ship's arrival at the place 
80 specified in the policy as the terminus a quo of the voyage, and that 
the assured effected the insurance with the intention ot protecting the 
goods so loaded elsewhere." 
The carga then of this vessel, having been \oa^\(i^3l OTv\>Q^v*i y^\w Vq 
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her arrival at the Strait of Canso, cannot under these authorities be co- 
vered bj this policy. Nor can the policy attach any more on the vessel 
than on the goods. They stand in the same predicament For as the 
risk on the vessel is also on a voyage from the Strait of Canso, and to 
begin firom or immediately following the commencement of the loading, 
which means a loading at Canso, the specified voyage on the ship was 
never begun, and the policy consequently never attached. 

How then does the memorandum, afterwards indorsed on the policy, 
alter this ? In my opinion not at all. It cannot, I think, be contended 
for a moment that the construction of an instrument can be varied by 
any thing which takes place subsequently. Another agreement may be 
made by which the terms of the policy are in some way changed, but 
that will be the substitution of another policy in its place. But if the 
policy is left to stand, it must stand with its original meaning. There 
cannot be two constructions given to the same instrument at two differ- 
ent times. If, indeed, there were any thing on the face of the policy 
which created a doubt as to the general construction of these words be- 
ing applicable to it, then the subsequent memorandum might have much 
weight, not however as altering what was before established, but as 
explaining what had been left ambiguous. But the terms used in this 
policy are, as we have seen, of a certain and well ascertained meaning, 
and admit of no doubt And the memorandum, therefore, can have no 
operation upon the construction of it It may, however, be said that a 
contract is made by this means, that we are now to consider it as a poli- 
cy in its original terms indeed, but, with this new clause, the leave to 
use Port Hood incorporated with or added to it We must, however, 
bear in mind that this is not the case of a policy which has in it a clause 
authorising the assured to use Port Hood. If that were the case, it 
might possibly be alleged, from the very circumstance of the necessity 
of such a clause being foreseen, and ihe leave provided for by the poli- 
cy before the voyage was begun, that a voyage was contemplated which 
would take the vessel past that port, and so the inference be drawn that 
a loading before her arrival at the Strait was intended to be covered by 
the policy. I do not say that this would necessarily follow ; for even 
then it would not be the only inference to be derived from such a clause 
introduced into the j)olicy. But very different is it as the case now 
stands. Here a policy had already been entered into, and that policy 
had reference to and protected a voyage from the Strait of Canso upon 
a loading to take place there alone. After this had been some time in 
force, the memorandum is added, by which now, for the first time, leave 
is given to use Port Hood ; and that not prospective in its operation, for 
the vessel was already there when the leave was given, but it was only 
to sanction what had taken place, and to prevent what must have been 
apprehended — some prejudice to the insurance. Now, I really cannot 
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see what there is in this to shew tliat a previous loading elsewhere than 
at the Strait was in the contemplation of these parties, as collected from 
the memorandum thus considered. If such is to be the effect of the 
memorandum, then it will indisputably introduce an entirely new risk. 
For by the policy the risk, as we have seen, is confined to a loading at 
the Strait. The memorandum not only does not profess to change thii^ 
but expressly and in so many words continues that very risk. And if, 
in the face of this, we can establish a new contract, by which another 
loading — a different risk — is to be substituted, I think that at all events 
it can only be when the words which are to have such effect are so cleafi 
and plain, and conclusive, that they will not admit of a doubt. 

If the leave to use Port Ilood could have been given upon no other 
supposition than that of such previous loading having taken place, I ad- 
mit that we should be compelled to take that view, but if a meaning can 
be found for it which will be consistent with the policy itself, and not re- 
quire the substitution of a new risk, the soundest rules of construction 
require that this should be adopted. Where is the difficulty in finding such 
a meaning, if we do not call in the aid of extrinsic circumstances to in- 
fluence us ? Why may not a vessel, loaded at the Strait and insured 
from thence to Halifax, through ignorance of the consequences, have run 
back to Port Hood, and afterwards purchase her exemption from the 
danger thereby incurred, by an additional premium paid for this pur- 
pose ? I readily gi*ant that this was not the meaning of the assured. 
We now know that the vessel had loaded at Mabou and Margaree, and 
had not reached the Strait, and that it must therefore have been the in- 
tention of the owner to protect himself from the consequences (and I 
can scarcely understand what they were) of being found in Port Hood 
at that time. We gather this, however, from extrinsic evidence alone. 
Nor does even this inform us that the underwriters knew, or had the 
means of knowmg, anything of these matters. But still the meaning of 
both parties is to be ascertained from the language of the memorandum, 
and that is to be construed with reference to the policy, and, as I have 
said, so as to support the policy. All then that can be fairly gathered 
from it is, that the vessel being at Port Hood, the underwriters agree 
that this circumstance shall not prejudice the insurance already effect- 
ed, but that the risk under the policy shalli notwithstanding this, still 
continue in force. I can add nothing to it, nor imply any thing more 
from it, for all beyond this is uncertainty and conjecture, unwarranted 
by what is stated in the memorandum, and rather doing violence to its 
language, inasmuch as it would alter, not continue the risk. The me- 
morandum then, in my opinion, has no effect upon the case. It leaves 
it just as it found it. In fact, it does but continue the mistake which 
was evidently made by the owner in the policy. He meant one thing 
and effected another. I may regret it^ but I cannot bel^ Uxa ^^\.^i^<^ 
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difficulty. I will only further remark that if this view be not the cor- 
rect one, and we must consider that by the memorandum a loading else- 
where than at the Strait was even authorised, then it appears to me 
that the proper construction of it will be, that Port Ilood, to use which 
the leave is limited, has been substituted as the place of loading instead 
of the Strait of Canso. The effect of which will be, that as the loading 
was not there, but at Mabou and Margaree, the policy still never had 
an inception, and the plaintiff cannot recover. 

Haliburton, J. delivered a long critical examination of the case, 
with reasons in extenso, the substantial part of which we take from our 
shorthand notes. 

I concur in the opinion expressed by his lordship the Chief Justice^ 
not merely for the reasons assigned by him, but for some others of a 
different nature. I shall, therefore, in conformity witli my usual prac- 
tice, merely mention those additional principles which have operated on 
my own mind. The Attorney General stated that decided cases were 
now more liberally interpreted than formerly ; he might have said that 
the law had of late been differently expounded. Mr. Justice Bliss seems 
to think that we are bound by the opinion of Sir James Mansjieldy in 
Spitta v. Woodman. 1 beg leave to dissent from that proposition. The 
unconditional surrender of private judgment to decided cases has drawn 
down the opprobrium of British statesmen on the study of the law ; and 
it has been broadly asserted that its tendency is to cripple and confine 
the mind. Most of these remarks have more in them of flippancy than 
of truth. It does not follow that the study of the law limits the mind ; 
but the mind may cramp itself by the mode in which it studies. If de- 
cided cases are immutable, and so considered by the Courts where they 
are decided, as well as in those of more limited jurisdiction, like our 
own, we commit the fatal error of surrendering up our judgments to 
those of other men. But I view the subject in a different light ; and 
regard decided cases not as law — but evidence of law — or expositions 
of law. Englishmen boast of their common law as though it were pe» 
culiar to themselves ; we, however, know that a common law extensive- 
ly prevailed in Greece and Rome, and now has existence in every civi- 
lized country of Europe, in the United States, and the North American 
Colonies. That law has been defined by an ancient author of great ce- 
lebrity to be " the decision and adoption of certain principles subse- 
quently recognised and sanctioned by the Courts." He then winds up 
by stating it to be "the golden rule of reason." Lord Coke calls it "the 
right reason." 

When Lard Thurlow was at the bar his practice was to take a case 
as he found it, and study it up inductively, till he reached his conciu- 
aioD ; when this was done he consulted Lord Kenyan — a great case mani 
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and nothing proves more conclusively the value of decisions than the 
fact that in most instances he arrived at pretty much the same result as 
that set forth in the cases, although in a large number of instances his 
conclusions were sounder. Viewed in this light, the study of the law, 
so far from limiting, must enlarge the understanding. The common law 
is elastic, it is remarkable for its plasticity and adaptation to all varie- 
ties of circumstances. In a new country like this^-changi ng in its as- 
pects, condition, requirements, with every returning year ; where new 
interests, new combinations, and new difficulties are perpetually arising, 
it is impossible to apply stringent rules with the same unvarying fixity 
that marks their applicability to the circumstances of older and more 
stable countries. How can the same commercial rules be applied to a 
sparsely populated country— designated only by its latitude and longi- 
tude and a few log huts — as apply to Gibraltar or Malta. Our trade is 
different in many -respects, and, among others, we know that the traders 
along our coast are often obliged to collect their cargoes in different 
harbours, because many of them are so small that a whole cargo cannot 
be obtained at a single port. Tliis course of trade is notorious, and must 
have been well known to these underwriters. 

Let us look at this policy ; a remarkable idea seems to prevail as to 
the liability of insurance ofHces to the assured. What is insurance ? 
A species of gambling legalised because of the protection it affords to 
commerce. A certain number of persons form themselves into an As- 
sociation, are incorporated, and from comparative tables of the number 
of vessels lost, the fogs, tides and storms incident to various localities, 
&C., they assume risks, speculating against the perils of the sea. If loss 
occurs it falls upon a great many, and its operation is less injurious — 
less felt — ^than if borne by a single individual. If, therefore, any of the 
parties to a contract such as this are entitled to the consideration of the 
Court, it must be those for whose benefit this species of gambling was 
legalised. 

The first document requiring consideration is the policy, and the se- 
cond a letter of instructions signed by Mr, McKeen, the owner of the 
vessel, dated 12th of November, 1852, and which was given in evidence 
The Strait of Canso referred to in this letter and in the policy, is not a 
place. It is an arm of the sea dividing one portion of Nova Scotia from 
another, navigable for the largest ships, containing seven or eight ports 
on its opposite sides. At the very outset then, the insured obtained a 
roving commission for twenty miles. Subsequently the owner finds it 
convenient to go to Port Hood, and he obtains the endorsement of a me- 
morandum upon the policy, which, for an additional premium, continues . 
the risk (from Canso toward Halifax) " with leave to use Port Hood." 
What means this ? The leave to use Port Hood must have been in- 
tended to have some efficacy — some operation mex\ATi^^^^^^^T^T%!^\ 
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otherwise it was a fraud. What is the meaning of this permission to 
use a port beliind the termintis a quo? There must be some assignable 
reason, particularly if the insured is obliged to pay an additional pre- 
mium for that permission. The risk originally commenced at Canso, 
but was extended backward to Port Hood, which is then substituted 
as the starting place. He then mentioned those points in which he con- 
curred with the Chief Justice, and, aflcr briefly recapitulating them, 
concluded by expressing his gratification that he was enabled so to de- 
cide as to give that protection to the plaintiff which the additional pre- 
mium was intended to procure.* 

DoDD, J. I will, in the first place, consider the policy without re- 
ference to the indorsement. 

There was no part of the cargo taken in at the Strait of Canso, yet 
by the policy the voyage is insured from the Strait to Halifax. The 
adventure was to. commence upon the vessel from and immediately fol- 
lowing her commencement of loading, and upon property ^ from the. 
loading thereof on board." Our first inquiry leads me to consider whe- 
ther, from these words, ^* from the loading thereof on board," the policy 
attaches to goods taken on board at any other place than the strait of 
Canso, the termintis a quo of the voyage. Lord Edenborough in Ro- 
bertson V. French^ 4 East 134, says, in the construction of a policy of 
insurance the same rule applies ai to other instruments, and they are 
to be construed according to the sense and meaning as collected in the 
first place from the terms used in them, which terms are to be construed 
in their plain, ordinary, and popular sense, unless they have generally 
in respect to the subject matter — as by the known usage of trade — ac- 
quired a peculiar sense distinct from the popular sense of the same 
words, or unless the context evidently points out that they must in the 
particular instance, and in order to effectuate the immediate intention of 
the parties, be understood in some other special and peculiar sense. In 
the present case the policy is in the common form, and there is nothing 
in the context that points to any other intention of the parties to it, than 
that it should receive the construction which the language of it, in its 
popular sense, imports. In the development of this principle of con- 
stmction, as laid down by Lord JEUenborough^ Amoldy in his work on 
losnrance, page 68, says, ^*The risk on ship and goods, generally speak- 
ing, only commences at the very port or place named in the policy as 
that whence the ship is to sail, or where the goods are to be laden. But 
if a general and well known usage can be shewn, that the ship under 
certain drcumstances is to sail, or the goods are to be loaded, not at that 



* We rtgret that wq are unable to giyo more than the fiubstaace of tbt 
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very port or place, but at some port near it, the underwriters will be 
bound hy sueb usage, and are not allowed to dispute their liability on the 
ground that the risk, under the precise terms of the policy, never com- 
menced on the subject insured." Here we have not only no evidence of a 
general and well known usage that the porfs to the northward of the 
Stmit of Canso are used in common with the Strait, and that when the 
Strait is mentioned as the loading port, vessels by such usage are per- 
mitted to take in cargo at such northern ports, but, on the contrary, we 
have not any evidence of usage whatever upon this point. I must, there- 
fore, look alone to the policy, and by that decide the liabilities of the 
parties to it. Arnould, page 418, says, upon the construction of the 
words " from the loading thereof on board," that it has been " decisively 
established, and is now in fact a familiar principle in our law, that where 
an insurance is effected on goods for a voyage, at and from a specified 
terminus a quo named in the policy, and the risk as to the goods is ex- 
pressed to begin " from the loading thereof on board the ship" in the 
common form, the policy will only attach upon goods loaded on board 
the ship at the very place named therein as the terminus a quo of the 
voyage, and this even though it should plainly appear from extrinsic 
evidence that the underwriters knew perfectly that the goods had in 
fact been loaded on board prior to the ship's arrival at the place so spe- 
cified in the policy as the terminus a quo of the voyage, and that the as- 
sured effected the insurance with the intention of protecting the goods 
so loaded elsewhere," and he cites 1 Maule and Selwyn 423 ; Ilichmin 
v. Carstairs, 5 B. and Ad. 663 ; Roberts v. French, 4 East 130 ; Spitta 
V. Woodman, 2 Taunt 416, and 4 Taunt 430; in all which he says it 
plainly appears the underwriters knew that the goods had been previously 
loaded. And that this strict rule of construction is not relaxed in the 
present day, he further says ,is shewn by the comparatively recent case 
of Richman v. Carstairs, in 5 B. and Ad., already referred to. The de- 
cisions in the Courts of the United States are conformable to those in 
England upon the subject, as may be seen upon reference to Greaves v. 
Marine Ins. Co., 2 Caines R. 339 ; Richards v. Marine Ins. Co., Johns 
307 ; Vandenhurgh v. Grade, 4 Johns 444. It is not necessary to mul- 
tiply cases to prove what is so clearly and imperatively laid down as a 
general principle by Amovld, and sustained by the authorities he has re* 
ferred to, but I cannot avoid alluding to the case o^Park v. Hammond, 4 
Camp. 344, which is also referred to by Arnould, page 156, and much in 
the same language used by Gihhs, C. J. in deciding it. "It has," he 
says, " been repeatedly and notoriously decided that a policy on goods, 
beginning the adventure from the loading thereof on board, without any 
addition, only attaches on goods loaded at tlie port which is the termi- 
nus a quo of the voyage insured. So completely is this settled law, that 
^ insurance brokers are bound to kno^w and a^t uyqu \V, W^vyt^^^ vcs. 
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JPark V. Hammond, wbere a London policy broker, being directed ia 
effect a policy for a voyage from Gibraltar to Dublin upon goods which, 
by his instructions, clearly appeared to have been loaded on board at 
Malaga, tV was held to be actionable negligence in htm to effect the policy 
on such goods " at and from Gibraltar to Dublin, beginning the adven- 
ture upon the said goods and merchandize from the loading thereof on 
board the said ship." I have as yet considered this case with reference 
alone to the policy, but will now turn to the indorsement for the pur- 
pose of ascertaining if it will lead to a different conclusion from that 
which the policy inevitably has, in my opinion, according to both Eng- 
lish and American authorities, thereby clearly shewing that it never at- 
tached to the goods taken on board the vessel at Mabou and Margarec 
Island, and only could have attaciicd to goods taken on board at the 
Strait of Canso, which was the terminus a qtvo of the voyage. The 
principles and cases I have referred to are equally applicable to the in- 
dorsement on the policy, provided Mabou and Port Hood are not consi- 
dered by usage as the same ports for mercantile purposes. And, if they 
are not so, then still the policy never attached, as no part of the cargo 
was taken in at Port Hood, the place the assured had permission to use 
under the indorsement. 

I think it may fairly be inferred from the indorsement, that all par- 
ties to the contract were aware that Port Hood, under the policy, could 
not be used as a port of loading, otherwise it was unnecessary to- give 
the assured, by the indorsement, permission to use that port But the 
indorsement did give that permission under a representation that the 
vessel was to be there waiting a wind on the 7th of the month, four days 
before the indorsement was made. If the only object of the assured 
was to obtain further time for taking in the cargo, then the reference to 
Port Hood was useless. But it is evident the assured required some- 
thing more than time — something which the policy did not allow him — 
that is, to use Port Hood ; and henc« the indorsement in the form we 
find it. 

It becomes, as it appears to me, unnecessary to give any opinion as 
to whether the plaintiffs could take in any part of the cargo of the vessel 
after the 7th of December, the day she is represented to be at Port Hood 
waiting a wind, or whether Port Hood and Mabou arc, for trading and 
commercisd purposes, considered by usage as one and the same port; as 
upon other and different grounds I think the plaintifis cannot hold their 
verdict. 

The vessel commenced her loading at Mabou, and if the evidence 
of usage is sufficient to prove it is the same as Port Hood for that pur- 
pose, then the first act of the assured was justifiable. But, a(^r taking 
in there pail of her cargo, she proceeded sixteen miles further north to 
JJargareC; plainly iu a direcUou directly contrary to the course of ' the 
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voyage from Mabou to Halifax, and there nearly completed her lading; 
and this, I think, was a deviation. It is not necessary to prove that the 
risk hiis been enhanced by the delay or deviation. The underwriters 
only undci-takc to indemnify the assured ujwn the implied condition 
that the rLsk shall remain precisely the same as it appears to be on the 
face of the policy, as interpreted by usage. Directly when, by the act 
of the assured or liis agents, the risk is in any degree varied, even though 
it may not be incn^ased, the liability of the underwriter comes to an end 
by the breach of the condition on which alone he engaged to be liable 
at all. The true proposition, therefore, is that every voluntary and un- 
contemplated departure from the prescribed course of the voyage, by 
which the risk is varied, is a deviation whether the risk be thereby in- 
creased or not," Arnould, page 348. It is not, therefore, necessary to 
discharge the underwriters, that the risk should be increased. It appears 
to be sufficient for that purpose if the risk is varied in any degree, and 
those acquainted with the northern shores of Cape Breton must know 
that a risk would be very much increased by going from Mabou to Mar- 
garce Island, at any season of the year, but particularly in tlie month of 
December. 

Where a ship was insured at and from her port of loading in North 
America to Liverpool, it was held a deviation, for the ship, after having 
tiiken in part of her cargo at a place situated in one creek of a bay, to 
go afterwards to another place lying eight miles off in the same bay, to 
take in the rest, for the terms of the policy clearly show that the un- 
derwriters did not mean to run the risk of loading the ship at two dis- 
tinct places, and there was no evidence to shew that the two places were 
considered by the mercantile world as forming part^ of the same port. 
Brown v. Tayleur, 4 Ad. and El. 241. Patterson^ J. in the case hist 
cited says, " It is a deviation if the vessel remove to a ditferent town 
or different place of habitation, which might itself be a port of loading." 
The case then of Brown v. Tayleur, appears to be so completely in point 
with that under consideration that it is diilicult to distinguish them, th«^ 
distinction, however, if any, making stronger in favor of the underwri- 
ters in this case than against them. 

If the assured were permitted, under the policy, to go to Margaree 
Island for their cargo, why not to the next northern Port, Cheticamp, 
or still further, to the Bay St. Lawrence. Indeed, when once we com- 
mence to extend the liability of the underwriters in this respect, it is 
difficult to say at which point we are to stop, and for that reason we h ad 
better adhere to those principles which have the sanction and authority 
of the Courts of Law in England, and from which I a!s one am always 
pleased to find a precedent. 

I admit io this case that it is with extreme regret that I have been com- 
pelled to differ with his lordship the Chief Juslx^:^ V\ VW Q^vxCxoiiiV^ >»»& 
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just delivered, and which has the sanction of the majority of the Court. 
But, viewing the case as I do, I am compelled to say I think the verdict 
should be set aside and a nonsuit entered. 

DesBarues; J. Two grounds of objection were taken to the verdict 
in this case by the defendants* counsel at the argument ; one of which 
was that the policy on the vessel and cargo were attached because the 
cargo was not kden on board at the Strait of Canso, where the adven- 
ture was to commence ; and the other, that if the policy did attach 
there was a deviation from the voyage. The general doctrine to be col- 
lected from all the cases bearing on the point to which I have first re- 
ferred, (4 East 130 ; 2 Taunt 416 ; 15 East 4G; 4 Taunt 630 ; 2 M. and 
S. IOC; 5 B. and Ad. 651) is stated in 1 Arnould on Insurance 418, 
thus, "Where insurance is effected on goods for a voyage " at and from" 
a specified terminus a quo named in the pohcy, and the risk as to the 
goods is expressed to begin "from the loading thereof on board the ship" 
in the common form, the policy will only attach upon goods taken on 
board the ship at the very place named therein as the termimts a qw> of 
the voyage." But the aisc of Bell v. Huhson^ 16 East 243, is an autho- 
rity to shew that this well established i)rinciplc may be relaxed when- 
ever it appears that it was intended by the parties to protect goods load- 
ed elsewhere than at t!ie terminus a qfco. The language of Lord EUeU' 
borovgh in this case is, "That if there be any thing to indicate that a 
prior loading was contemplated by the parties, it will release the case 
from that strict construction." There is nothing, it is true, on the face 
of the policy in this case to lead to the conclusion that it was intended 
to protect goodj? laden elsewhere than at the Strait of Canso, where, by 
the terms of it, the risk was to commence, but there is a memorandum 
on the back of it, dated 11th December, 1852, which must be taken as 
])art of the policy itself, in these words : " The risk under this policy is 
hereby continued, wit!i leave to use Pork Hood, at which place she was 
repiesLMitod to be on the 7th of December, 1852, waiting a wind." Be- 
ing of opinion that this memorandum did not create a new risk, but that 
it was, as its language imports, a continuation of the old, we must look 
to it to see what cflect it was intended to have, if any, in reference to 
the loailing of the goods which had previously Uxken place." The word- 
ing of this memorandum, though not as explicit as it might have been, 
certainly shows that a representation had been made by the assured to 
the insurers relating to the vessel and her detention at Port Hood, and, 
!us it appears from the evidence, that she had before then received the 
whole of her cargo, with the exception of thirteen barrels of beef aflcr* 
wanls taken on board, I think it may be inferred therefrom, particular- 
ly as no fraud or concealment of facts was imputed, that the insured were 
informed of the time and place oi iVie wi^.u«\\o;^^5LV[v^QC Uie vcasel, and 
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that with full knowledge of all the circumstances connected with that 
loading, this memorandum was made and an additional premium paid. 
It may be asked then, what object the assured could have had in paying 
this additional premium, and causing this memorandum to be made, un- 
less it were to bring the property previously loaded on board within the 
scope and protection of the policy. And again, upon what construction 
could the insurers have demanded and received the additional premium, 
other than to make the policy attach, by means of that memorandum, 
to the property so loaded, not as it would appear by the creation of a 
new risk, to commence at and from Port Hood, but by the continuation 
of the old, " at and from the Strait of Canso," the assured taking the risk 
on themselves as far as the Strait of Canso, and the memorandum ope- 
rating as a protection for loading elsewhere. I think this is the flair 
and reasonable construction to be put on this instrument, and such as 
will best carry out what appears to me to have been the intent and mean- 
ing of the parties when it was made. The other point arises from the 
vessel's returning from Port Hood to Mabou, while waiting for a wind 
to prosecute her voyage, and taking on board a small part of the cargo 
insured, (thirteen barreb of beef,) which she had been compelled by 
unfavorable weather to leave behind. In the case of Jiaine v. Bell, 9 
East 195, which was an action on a policy of insurance '^on ship and 
freight, from her loading port or ports on the coast of Spain to Lon- 
don," it appeared that the ship, after a long continuance of the voyage 
from port to port in Spain, had run short of provisions, and was obliged 
to put into Gibraltar to lay in a sufficient stock before her departure for 
London, and that, while the ship lay at Gibraltar for that purpose, the 
Captain received on board some chests of dollars on freight. A question 
arose whether the taking in the additional cargo of dollars at Gibraltar, 
which was said to be a breaking of bulk in the course of the voyage at a 
place where there was no liberty to trade, did not avoid the policy, as in- 
creasing or having a tendency to increase the risk of the underwriters, be- 
yond the terms of the policy. Lord EUenhorough and the other Judges 
sustained the verdict whicli was for the plaintiff, on the ground that the 
taking in of the dollars at Gibraltar did not occasion any delay, and did 
not materially vary the risk. Again, in the case of Laroche v. Oswiuy 
12 East 131, where a ship, while lying in a roadstead at anchor under 
orders of convoy, and afler signal was made to prepare for sailing, and 
about the time the signal for weighing was made, took other goods on 
board, by which it was found that no delay was occasioned, and that the 
ship was got under way as soon as she could otherwise have done. Lard 
EUenhoroughy upholding the principle laid down in Eaine v. Belly said, 
'^ The risk insured was neither enhanced nor varied, but something was 
done in the course of the voyage which made no difference in either, 
and therefore was no discharge of the uudervmt«x& Y\aL\>\\\V^»^ ^^>Csv»^^ 
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cases the ships had originally put in, and the goods were received on 
board while the ships were staying at the ports or harbors for other jus* 
tifiable and necessary purposes. In the present ciise the vessel went 
from one harbor to the other to receive the goods, and hence it was con- 
tended that this was a deviation. But as it appears from the evidence 
that Port Hood and Mabou, though two separatD and distinct ports, 
are, by the usage of the trade there carried on, cx)nsidered one s^nd the 
same port. I think the principle laid down in these cases may be ap- 
plied here, for, if these ports are to be considered one and the same, the 
vessel sailing from Port Hood to Mabou to take in goods, was not, it 
appears to me, an act that would avoid the policy any more tlian if the 
goods had been taken on board at Port Hood, which, according to these 
cases, could not have had that etiiect. The evidence shews that during 
all the time that the vessel was employed in this operation (tive or six 
hours) and for several days afterwards, it was impossible for her to pro- 
ceed from Port Hood on her voyage in consequence of head winds, and 
when we find that the goods so taken on board at Mabou, actually form- 
ed part of the cargo covered by the policy, it would, it appears to me, 
be most unreasonable to say that going for and taking them on board 
discharged the insurers from liability. The vessels return to Mabou was 
in fact for a purpose connected with the object of the voyage, and that 
return it is quite evident neither occasioned delay nor materially en- 
hanced or varied the risk. It could not have had the effect of enhan- 
cing or varying the risk, for the risk was not to commence until the 
vessel's safe arrival at the Strait of Canso, and, if any loss had in the 
mean time occurred, 1 cannot but think that the insurers would have 
had reason to object that it was a loss to be borne by the owners and 
not by themselves. I, therefore, think that neither of the objections 
preclude the plaintiff from recovering, and that the verdict ought to 
stand. 

Judgment for plaintiffs. 
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April 7. 

The omission of the residences and occupations of f^xttxid jurors in the liit, and in 
the panel, held sufficient grounds for quashing an inUiciment for felonjr. 

ZHiserUientes, Halliburton, C. J. and Bliss, J. 

The rule nisi in this cause was argued at length in Michaelmas Term 
by Fairbanks^ Q. C. in support of, and Johnston, Q. C. against the role. 
A9 lie prindpal argoments used coid caa^ c\V^ oa^ «imil^ to those in 
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Seaman v. CampMl, already reported (page 94 of this volume), and as 
the peculiar circumstances of this case are fully stated and explained 
in the opinions of the Court in delivering judgment, *a report of the ar- 
gument is considered unnecessary. 

The case was argued upon a rule to quash an indictment found by the 
grand jury of the county of Pictou for felony, on the ground of the de* 
fective character of the lists and panel of the grand jury, by whom thia 
indictment was found. 

Halliburton, C. J. The rule was granted on reading the affidavit 
o£ James Fogo^ stating that the list of grand jurors from which the panel 
of the grand jurors who found the bill were drawn, doth not contain th^ 
additions of the trades, callings, or employments of the said grand jurors 
respectively as regarded by law. 

On referring to the lists of the grand and petit juries returned by the 
committee of Justices appointed by the general sessions of Pictou, we 
find that with very few exceptions this omission has been made. 

The Act of Assembly, ch. 136, s. 7, Revised Statutes, p. 390, enacts 
that " the list of grand jurors shall contain all the christian names and the 
surnames of all those qualified to serve as grand jurors, their places of 
residence, trades, callings, or employments, and whether senior or junior 
or by any other appellation by which they may be usually called or 
known." 

It is evident from this clause that the Legislature were actuated by a 
praiseworthy desire to have the jury lists so accurate that no difficulty 
should arise in ascertaining the persons who were liable to be called 
upon to discharge the important duties of the grand inquest of the seve- 
ral counties, and it is incumbent upon the Court to see that that object 
is not frustrated by the negligence or design of these appointed to re- 
turn such lists. 

We had a question before us upon this statute a short time ago, rela- 
tive to a defect in the grand jury list of Cumberland, but that arose up* 
on an omission to return many names of persons who, under the first 
clause of the act, should have been included in the list. Such omissiong, 
it was suggested, might have proceeded from a sinister design, but if it 
were, as we would rather hope, the result of negligence, it rendered the 
list defective in the persons wlio should have composed the entire body 
from whom these jurors should have been drawn, — which is a much 
more important objection than a defective description of those who wei^ 
the persons that should compose it, — which I think wo must take for 
granted to bo the case, until the contrary is shewn, or at all events 
is averred, in the affidavit on which any such rule as tliis is founded. 

We received but little assistance from the learned counsel who ar- 
gued this case. But few cases wei*e dted, said iaVKikiii^ m\A ^<^sg^^3ws<| 
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have not enlightened us much. I say not this as matter of reproach, for 
we have not ourselves been more successful in our researches. 

It is a question arising upon our own statute which we must decide 
rather upon principle than upon precedent. And while, upon the one 
hand, it is our duty to take care that the object of the Legislature is not 
defeated, so, in the other, we must beware lest we permit unimportant 
mistakes or omissions, committed by those upon whom an onerous duty 
is imposed, to vitiate the whole list, and thereby impede the administra- 
tion of justice throughout the country. 

The thirty-first clause of the Act contemplates that such mistakes and 
omissions may occur and provides a remedy for them. It runs thus : 
" The Court or pr'»siding Judge may amend the lists of jurors by strik- 
ing out the names of persons not liable to serve, or inserting the true 
name or addition of any person therein improperly designated or des- 
cribed, or by adding the name of any qualified person brought to their 
knowledge, and the prothonotary shall keep a memorandum of all such 
amendments, and annually return the same to the Clerk of the Peace, 
to be laid before the revising Justices." 

Of course, we should give such a reasonable and cautious construction 
to this clause, as would prevent substituting the presiding Judge for the 
Committee of Magistrates ; nor should wc allow any amendment or sj- 
teration to have any ex post facto effect. No application has been made 
to the Court under this clause, and I only cite to shew that the Legis- 
lature did not contemplate that every mistake or omission should vitiate 
the whole list. 

A complaint that the jurors who found the bill were drawn from a 
list, in which all the parties therein were not described with the accura- 
cy which the law prescribes, is very different from a complaint that per- 
sons were omitted from that list who ought to have been included in it. 

Li the latter case the grand jury might have been composed of dif- 
ferent persons from those who found the bilL No such consequence 
would have occurred from the mere omission of the trades or callings of 
those returned on the list. And as there is no suggestion that persons 
were omitted who ought to have been included, or any inserted who 
ought to have been omitted. I think that the objection is not of suffi- 
cient weight to authorize the Court to quash the indictmeat, and, there- 
fore, think that this rule should be discharged. 

Bliss, J. The objections relied on arc, that there arc not seperate 
and distinct lists of grand and petit jurors, and that the individual ju- 
rors are not designated and described as the statute directs. 

The statute, (Revised Act, ch. 136,) after stating the several qualifi- 
cations of grand and petit jurors, and exempting certain persons from 
tiie Uabiliiy to serve on cithei) poiata out th^ manner in which the ap- 
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pointment is to be made of a sworn committee of the Sessions in the 
different counties to prepare, and from time to time to revise, tlie grand 
and petit jury lists of the county. It then directs that the list of grand 
jurors, (and the same directions are verbatim repeated with regard to 
the list of petit jurors,) shall contain all the christian names and the sur- 
names of all those qualified to servx as such — their places of residence, 
trades, callings, or employments, and whether senior or junior, or by 
any other appellation by which they may be usually called or known. 

The great design and object of the legislature in this was evidently 
to secure a perfect list of the whole number of jurors duly qualified to 
serve on these several juries, with such accurate descriptions of the 
person that all danger of mistake might be avoided. That is the sub- 
stance of the enactment. The particulars enumerated may be consider- 
ed as instructions and directions to the committee as to the mode and 
the means by which this object is to be effected. The statute never 
could have meant to lay down rules of such positive and peremptory 
obligation, that the breach of them would necessarily cause the whole 
list to be illegal and void. It is equally imperative in requiring the list 
to contain all who are qualified to serve, as that all should be described 
as therein directed. In both respects, in the former especially, the sta- 
tute indeed itself has made some provision, for such omissions are almost 
unavoidable ; and no legislature could have supposed that these com- 
mittees could have made up perfect lists, or intended that any mistake 
or neglect on their part should be followed by consequences so disas- 
trous to the whole community, as this temporary suspension of the en- 
tire administration of justice. 

When this subject came before the Court in Trinity Term last, in 
several cases from Amherst, we felt no difiiculty in deciding that all ap- 
plications of this kind were to the discretion of the Court. We then 
thought, too, that this discretion might be exercised differently, when 
the application was made before or after a trial. And in one of these 
cases, where an indictment had been fbund and no trial had taken place, 
wc made the rule absolute to quash the indictment. We there took into 
consideration all the facts which had been brought to our notice respect- 
ing the lists of juries in that county. They appeared to have been imper- 
fect in every-essential particular — containing sevenil jurors of the same 
name, without any thing to distinj^uish them from each other, and defect- 
ive from the general absence of all designations and descriptions. And 
what was still more serious, there was the omission, not of one or two 
names, but of a large number of qualified jnror« out of on<» sinjrle dis- 
trict. Whether this was from accident or design, the Court thouj^ht 
such a case required their interposition. ^ The present is a very tlillor- 
ent one. The lists returned by the magistrates do not, it is tnic^ va 
many cases, give the traders callingrf, or om\>\ov\vi^rvU, ov oV\\^x ^x-^vvcw^- 
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tive appellations of the jurors, but they do nevertheless very clearly 
designate them. They take up the division of the county into electoral 
districts, and, under the head of each number, the return is made of all 
those qualified to serve therein, designating each by the initials G. P. or 
P., as each is qualified to serve on the grand or petit jury, or on the 
petit jury alone ; thus effectually, and, I think, to the spirit, if not in- 
deed also to the letter, fulfilling the requirement of the statute as to the 
distinction, by lists, of the two descriptions of jurors. Under the electo* 
ral district of the juror, his place of residence is also given, and where 
more than one juror is found of the same name, there, in general, some 
clear distinctive designation, either by the trade or calling, or some 
other known appellation, is added, to point out accurately who is 
intended. And so fully and clearly has this been done, that it appears 
from the afiidavit of the sheriff that this list enables him to ascertain 
and summon the proper persons without difficulty or doubt. 

The substantial object of the statute has thus been obtained, notwith- 
standing the directions by which it was to be effected, have not been 
fully attended to. They have been followed generally in all cases where, 
from any peculiar circumstance it became more essential that these in- 
structions should be strictly observed, and they have been neglected in 
those cases only in which the omission has occasioned no practical in- 
convenience, and no infraction of the end and design of the statute* 
One, and one only, exception to this has been pointed out. In the list,^ 
under the head of one of the electoral districts, there appear to be two 
persons of the name of Robert McLeod, and who are in such lists pro- 
perly designated as senior and junior, as the act directs. But in the 
panel of jurors the name of Robert McLeod appears without either of 
these distinctions, or any other, save that of the electoral district in 
which he resides. Whether in the list signed by the Judge from which 
the panel is copied, he is set down as senior or junior, does not appear. 
Kow, when the person is not particularly described as junior, the se- 
nior of that name must be taken to be the person meant. He ia well 
denoted without the addition of senior to his name. And, unless it 
should appear that the senior was the juror drawn from the list, we may 
assume, I think, that it was the senior, and that the panel, therefore, 
contains the right person. But, if there were an omission in this in- 
stance, which would be a mere error of the officer of the Court in trans- 
scribing the name from the jury list where it is correctly given, to the 
panel (of which, by the way, the statute says nothing), I am not dis- 
posed to consider this as fatal to the whole panel. It does not appear^ 
and it has not been suggested, that a wrong person has been introduced 
wto this grand jury, or that any mischief, or injury, or inconvenience, 
"^ ^en caused by the circumstance of this juror not being described 
m semor^ While I feel then, and acknowledge liaw highly important it 
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is to the due administration of justice, that the lists and the panels of ju- 
ries should t>e carefully guarded from inaccuracy, error, and all uncer- 
tainty, yet, knowing how liable to mistake are the most correct and at- 
tentive officers, and the class of persons from which ours must be taken, 
(and I must do them the eredit to say that, in general, they are entitled 
to the greatest commendation,) I think it would not be a sound exercise 
of a discretionary power, if we made this the sufficient ground for set- 
ting aside the panel and quashing their indictment It is possible that, 
under an error like this, there may lurk some, as yet, undiscovered or 
unnoticed mischief to the party accused, but the consequence of holding 
it fatal to the validity of the panel, are obvious and great 

It would delay and interrupt the administration of criminal justice in 
every County where such an error occurred. Nay, it might be in the 
highest degree injurious to persons accused, for as such an objection 
must be equally. open on the part of the Crown, it might possibly lead 
to the necessary postponement of proceedings against them, and to their 
protracted confinement in custody to another Term. 

I am of opinion, therefore, that this rule must be discharged. 

Haliburton, J. I regret that I cannot concur with the opinion of 
the Chief Justice and Mr. Justice Bliss. My difficulty arises as 
to the extent of the discretionary power of the Court in dealing with a 
statute, especially in a case where the legislature has specified its re- 
quirements with such minuteness as to demand the insertion on the lists 
not only of the christian and surname, but of the occupation, residence, 
&c I do not stop to inquire whether these are wise and necessary re- 
quirements. I am not here to animadvert on statutes but to administer 
them. I can see many reasons in a small country like this, where there 
are such strong political feelings and so many local jealousies, why the 
legislature should have desired to give to every litigant an opportunity 
of knowing by what jury he is to be tried. As for the discretion of the 
Court, we have no law making power, nor have we any dispensing pow- 
€r to do away with the express words of a statute. I do not think the 
law has been complied with in making up these lists, and therefore I am 
of opinion that the rule to set aside the indictment should be made ab- 
solute. 

DoDD, J. It is unusual to quash an indictment on t\\e application of 
a defendant when it is for a serious offence, unless upon the clearest and 
plainest grounds, but the Court will drive the party to a demurrer, or 
motion in arrest of judgment, or writ of error, 1 Chilly's criminal law, 
500, and the authorities there referred to. It is therefore a general rule 
that no indictments which change the higheir offisnces, as treasoa ov C^V*^- 
ny, will be thus tummarily set aside, 5 '&iod. 1^\ % %Veaw%^A^^^^ 
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Com. Dig. ** Indictment", II., 2 Hawk, P. C, c. 2,"}, s. I AG, Our first 
inquiry must then be whether in lliis case, which is a felf>ny, the cir- 
cumstances are so plain and clear as to talvc it out of the genc^ral rule- 
I think they are, and that the application shoulil be entcrUiine<l ; 
although I arrive at this conclusion with some reluctance, seeing what the 
effect may be in case the Court should decide on quashing the indict- 
ment, as in that case the recognizance of the defendants will become 
ineffectual. 

At the argument, which was founded upon an affidavit, there were 
several objections taken to the grand jury that lound the bill of indictment 
in this ease. I'he first of these objections was, that the grand and petit 
jurors were included in the same list returned to the prothonotary by the 
sessions, instead of two separate lists, as was stated (o be the require- 
ment of the law. I do not think that the law does require two lists, 
but that it is fully satisfied by one, provided that one sulHcieutly distin- 
guishes the twp juries, which it certainly does in the present case. In- 
deed the list in this particular is marked with more than ordinary care 
and attention. The other objections are of a more serious character, auj 
ennnot be disposed of so readily. If the provincial statute respecting 
the jury law is so imperative as to compel the Court to give a strict con- 
struction to the reciuirements of the act, or if the objections in the slight- 
est manner tend to impair the trial by jury, then in either case they 
should prevail, and the indictment ought to be (juashed. The 7lh section 
of the act, chapter K50, requires ** that the list of grand jurors shall con- 
tain all the christian names and the surnames of all those qualified to 
serve as grand jurors, the places of residence, trades, callings, or employ- 
ments, and whether senior or junior, or by any other appellation by 
which they may be usually called or known". The 8th section makes 
the same provision, as respects the petit jurors ; and this very great par- 
ticularity in the act, must have been intended to correct or prevent 
errors or abuses in the jury system, and to make it clear and positive who 
the persons were that were intended to serve in the capacity of jurors. 
The powerful ol)jection here is, that the grand jury were not designate*! 
by their trade or calling, or in any other manner, to meet the require- 
ments of the seventh section of the act, so that in fact there is no cer- 
tainty that the grand jury that found the bill uf indictment against the 
defendant are the same persons who were named in the panel, and whom 
the sheriff was bound to summon. Upon a reference to the list return- 
ed to the Supreme Court, and also to the panel, the omission corapbiin- 
ed of is apparent, and the want of the designation of the jurors is gene- 
ral, and not confined to a single case, so that it was impossible for the 
sheriff to know with any degree of certainty who Le was to summon. 

In our Eastern Counties, there are many persons of the same name 
^iialUied as jurors which often leads Vo cov\Vv\<\viv\. THus fact, I have iu> 
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doubt, was within the knowledge of the legislature, and mainly induced 
the particular wording of the jury law. It is of the highest importance 
that this law should be construed, so as to prevent fraud or collusion 
between the ofTicet whose duty it is to summon the jury, and the parties to 
the cause, and if we did not give a strict construction to our statute, re- 
quiring the jurors to be clearly designated, I think we should leave jrn 
opening for such fraud or collusion, which wouhl actually create suspi- 
cions injurious to the character of the office, the effect of which would 
be nearly as bad as if the fraud were perpetrated. Let me suppose 
that the sheriff' of the County of Cape Breton were directed to summon 
John McNeil as a grand juror, without giving him any addition or desig- 
nation whatever, he might select at least ten of that name within the 
County — persons qualiiied to serve as grand jurors — and if so disposed, 
summon one whose political feelings and opinions, or whose friendships 
and partialities were for or against a defendant against whom it was known 
a criminal charge was standing, and thus lend himself to the violation 
of the law, with scarcely any risk of detection. But if Mm McNeil were 
properly designated agreeably to the requirements of the statute, then 
no so such temptation for the sheriff" to do wrong, much less the power 
to do so, would be given to him, and then every su.spicion respecting his 
conduct in the matter would rest. Applications similar to the present 
were considered as applications to the discretion of the Court, in Dovey v. 
Hohson, 2 Marshall, 154, and The King v. Hunt, 4 B. and Ad. 430. 
Therefore, whenever an extreme case is brought under the notice of 
this Court, such, for instance, as the omission of a single name from the 
jury list, of a person qualified to serve as a juror, or the omission of the 
designation in one or two solitary instances, we shall have no difficulty 
in disposing of such cases without producing the serious consequences 
that were referred to in the argument of this cause. I have not referred 
to The Queen v. Patterson, decided in this Court in Trinity Term last, as 
a case in point, as my brother Judges appear not to have decided that 
case upon the single affidavit made in it, but upon all the facts that were 
brought under their notice in the other causes then before them of a si- 
milar character. I, however, formed my opinion upon the single affi- 
davit made in the cause, and in that case, as in this, I think the grand 
jurors not having been generally designated in the original list, and the 
panel, so as to meet the requirements of the statute, are sufficient grounds 
for quashing the indictment ; and therefore the rule here should be made 
absolute. 

DesBarres, J. I do not think this is a case in which the Coilirt 
ought to exercise its discretion. The objections are made before trial, 
and, as it appears clear to my mind that the positive reqaireiELe.tLt& ^ 
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the statute have not been complied with, I think the indictment cannot 
be sustained. 

Rale abaolate. 



LESSEE OF SMITH el. al. v. McKENZIE. 

AprU 7. 

Evidence of mere prior ponsession in the plaintiiT affords a sufficient prcsamption 
of title in him, to enable him to recover in ejectment against a wrong doer. 

Possession by defendant of a part of the land of his father-in-law, will be presum- 
ed to be a permissive occupancj, unless there be very strong evidence to shew an 
adverse possession. 

Ejectment tried at Guysborougli before DesBarres, J. in last Octo- 
ber Term. Verdict for plaintiffs. In Michaelmas Term W, Johnsian 
moved to make absolute a rule nisi for a new trial. Young, Q. C. can" 
ira. Johnston, Q. C. replied. 

The Court now delivered judgment. 

Halliburton, C. J. considered that the rule for a new trial ought to 
be made absolute upon grounds similar to those stated in the opinion of 
Sliss, J. 

Bliss, J. This comes before us on a rule to set aside the verdict 
found for the plaintiff. It was an action of ejectment tried at Gajs- 
borough before DesBarres, J. The land in dispute is a small lot of 
about half an acre, Ijing between the possessions of the lessors ef the 
plaintiff and the defendant. The lessors of the plaintiff claim, under 
the will of their father, Gtorge Smith, who died in 1 850. As far back 
as 40 or 50 years, and up to the time of his death he appears to have 
possessed and occupied the land ac^oining this disputed lot, on the west 
And, for some years prior to 1826, to have exercised some acts of own- 
ership over this lot, which, lying close to the waters of Crow Harbour, 
and to the extensive fishery earned on there, seems to have been used 
chiefly, if not entirely, for purposes connected with that fishery. Dur- 
ing the fishing season, persons engaged in that occupation hauled their 
nets there, and spread them there, and erected poles and flakes thereon. 
For this they paid rent to George SmttA for several years before 1826, — 
the earliest instance being, I think, somewhere about 1818. Smith 
himself also appears to have used the place in the same way during the 
same period. This seems to be the extent of any exclusive possessioii 
by Smith of the disputed piece of land. No evidence of any title in 
him was offered, and it is evident, indeed, that he had none. In 1826 
tbe defendant (bat appears lo have com« tSi^t^ «si<i €\»\a that time he 



EASTER TERM, 1854. 229 



Las possessed and occupied the lands adjoining this lot on the east 
From this period, or certainly from 1828, the defendant has also made 
use of this lot for fishing purposes, as Smithy and others acknowledging 
the claim of Smith, had done before 1826, and Smith also continued to 
claim and use the land since that time, as before. One witness, Jamiesony 
says he paid rent to him for the use of it, from 1826 to 1828. And 
another, DigginSy paid similar rent to him from 1842 to 1847. But this 
must have been, I think, not precisely as rent for the lot, but rather in 
the nature of a compensation for such use and privilege as these per- 
sons exercised over it, for, during the same time the defendant had his 
own flakes on the land, and in 1843 had put up a store thereon, which 
he has ever since continued to hold and occupy. When it was being 
erected, Smith, indeed, forbid its being put up, but he neither then nor 
afterwards took any steps to vindicate his rights, and, when forbid, the 
defendant asserted that he had as good a right as Smith. This piece, 
together with the whole land on which the defendant has lived since 
1826, was said to belong to a man named Curry, and was called Curry's 
hind, and there is strong evidence that Smith himself recognized and 
acknowledged it to be his. It appears from the evidence of Humphrey 
Horton that, 28 or 30 years ago, that is about 1824, a survey of these 
lands was made by Taylor, at which Curry and George Smith were pre- 
sent, the object of which seems to have been to establish a line between 
Smith and Curry, which was then disputed. A person named Mortimer 
was brought there to establish the line between them. The witness' 
father differed from Mortimer as to the right boundary, which was fi- 
nally settled where old Horton pointed it out, to the north-west of Mor^ 
timer's boundary. The boundary, which was to the east side of the 
west brook, and, if I understand it rightly, is the same to which the 
defendant now claims to hold, was a rock having their marks upon it, 
which were renewed at that time by the surveyor, and, according to the 
line then so settled, all the green except a small comer, that is, the land 
in dispute, was on Curr^s side. 

Upon these facts I cannot understand how, upon the right derived 
from prior possession — upon which alone the plaintiff relies — he can 
maintain this action. Prior possession is prima facie evidence of title, 
and is quite sufficient against any one who enters wrongfully and turns 
out the former occupant. The person thus dispossessed is not put to any 
proof of title. It is presumed, and properly so, against such a mere 
wrong doer. It is a necessary principle against violence and outrage, 
and for the preservation of order and peace. But I think it would be 
extending that principle very far, and beyond its proper limits, if ap- 
plied to a case like the present. The possession of George Smith, even 
prior to 1826, was not altogether of an absolute or exclusive character. 
He used it only during the fldhing season, and tot bAus^^xrc^oieiWiu ^% 
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received compensation from others also, for the same kind of use of it, 
which may have been conceded to him as the proprietor and possessor 
of the adjoining land, to whom, on that account, claiming it as he did, it 
might be supposed to belong. But if, previous to 1820, any of those 
who resorted to it and spread their nets there, or erected pole^ thereon, 
had refused to pay Smith for this, it appears questionable to me whether 
tliia sort of possession which he had exercised over it would Lave en- 
abled him to turn them off. They would all have been very like dis- 
tinct trespassers on another man's land. But, however that may be, 
since 182C or 1828 the defendant has claimed tlie same right and exer- 
cised himself the very same acts over this piece o( land as Smith : that 
is, for 25 years he has had, to say the least of it, in an equal degree, a 
concurrent possession with Smith, After the latter has submitted for 
this long period to such a state of things, what presumption now do the 
acts of ownership which he has exercised over it, furnish of any right in 
him to the land itself? In 1820, when the defendant first came there, 
and made any claim to the lot, the only question might have arisen 
whether Smith had such a possession as enabled him to maintain eject- 
ment, and, if so, then such prior possession would have been sufficient, 
for the defendant at that time would have appeared a mere wrong doer. 
But after the lapse of 25 years and more, the defendant's position, and 
tliat of Smith too, are materially changed. The presumption of title in 
the latter must be now greatly diminished, while the defendant can 
hardly be looked upon in the same light as a mere wrong doer. And, 
if nothing else appeared in the ease, I do not know that the facts would 
not permit as strong a presumption of right in favor of the defendant as 
of Smith. 

But the case does not rest there. About 1825 the line is acquiesced 
in by Smithy which cut off this lot from his possession, and gave it to 
Carry on the other side. The prima facie evidence then, of title, which 
this previous exercise of acts of ownership over the lot had furnished, is 
at an end. Soon after this the defendant comes there, enters upon and 
holds, down to this day, the other lands of Curry — to which Smith lias 
admitted this lot to belong. He claims this lot as his also, and exercises, 
concurrently with Smith, acts of ownership over it ; in the first instance, 
of the same kind as exercised by Smith, and latterly and since 1843, by 
the erection of a store on the lot, — a still more decided and absolute pos- 
session of it. If a title had been shewn in the defendant from Curry, 
that would have been undoubtedly a complete and perfect bar to the ac- 
tion. But without that, I think that the possession of the other land of 
Curry, — that is, of land recognised by Smith to be his, — for upwards of 25 
years with an assertion of right also by the defendant with respect to 
this 1ot| which was admitted by Smith to belong to ( 'un^, and the excr- 
etM oouliDaally of acts of owner&Vip o\ei \\, VwxuUVv live strongest pre- 
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sumption of aright in the defendant to it,— a far better presumption 
than is afforded by the case in favor of Smith. And after such facts 
have appeared, it does seem to me that, as against this defendant, any 
prior possession which Smith may have had is altogether insufficient to 
support the action. I think the plaintiff should have been non-suited. 
The verdict at all events cannot, in my opinion, be supported, and there- 
fore the rule for a new trial should be made absolute. 

Haliburton, J. I read the minutes differently. There is a distinct 
prior possession in the father of the plaintiffs. It is true that there was 
very little prior possession, but that possession has been continual and un- 
interrupted, as Smith and his sons, the plaintiffs, have been receiving rent 
during the whole period down to the commencement of the action. Ano- 
ther most important fact is that the defendant is the son-in-law of the 
father of the plaintiffs. In such circumstances his possession of a part 
of the land occupied by Smith must be presumed to have been per- 
missive, and a very strong state of facts must appear from the testimony 
to raise a contrary presumption. The defendant, therefore, stands in 
the position of tenant at will to Smith, and such an occupancy could not 
give title as against the plaintiffs. It is true there is no evidence that 
defendant paid rent to plaintiffs or their father, but the witnesses speak 
of his having more privileges than others who used the land during the 
fishing season, and these privileges I infer to have been those of a son- 
in-law occupying permissively. 

Besides this, there are material portions of the evidence in favor of 
the defendant which were proved by witnesses who undertook to speak 
positively of facts which occurred before they were nine years of age. 
The jury may have rejected the testimony of these persons in a case 
like this where there was conflicting testimony, and I cannot but think 
that the jury might reasonably have drawn such conclusions from the 
evidence as would sustain this verdict, independently of my views of the 
law. 

DoDD, J. In this action the lessors of the plaintiff seek to recover 
upon a prior possession ; neither plaintiff nor defendant show a docu- 
mentary title. The defendant proves possession of part of the disputed 
premises from 1841. There is also some evidence to show previous 
acts of ownership on his part, and in 1843 he built a store upon the 
ground to the northward of a brook which the plaintiff claims as his 
southern boundary. The disputed ground is called the " Green", and is 
between two brooks, and fronts on Crow Harbor. The lessors claim as 
devisees under the will of their father, George Smith, who died in the 
year 1850, and they prove his possession as far back a& l^^I^^ ^sA ^wv- 
dnuiDg from that time to 1841, when it is said, \iy vW\t \n\vw^s'8«&^ ^^ 

W 
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defendant first erected net poles and flakes upon the land. It also ap- 
pears that ahhough the defendant did erect such poles and flakes at that 
time, and in 1843 such a store, still that the testator continued to claim 
the property and receive rent for parts of it until shortly before his death. 
The net poles and stakes erected by the defendant in 1841, it is said by 
one class of witnesses, have been since then extended further to the 
northward and westward, thus encroaching more upon Smith, and that 
where the fence stands which was erected by the defendant in 1852, 
encloses the ground occupied by one of Smithes tenants from 1842 to 
1848. It is undisputed that when the defendant went to Crow Harbor 
in 1826, he built his house and fences to the southward of the brook, 
which Smith claims as his boundary, and George SteameSy one of his 
witnesses, undertakes to say he had flakes on the green in the year 
1828, as far to the westward of the brook as where his store now stands. 
The evidence is extremely conflicting and confused as respects the dis- 
puted piece of ground, and there is very great difficulty in reconciling 
it, or understanding it, and, therefore it was peculiarly for the jury. 

A prior possession is good ground of recovering in ejectment against 
one who claims by mere possession, yet, if such possession were not 
continued, but voluntarily abandoned, it becomes unavailing against the 
subsequent possessor. Adams on Eject., 77, n, 1. In ejectment, a 
prior possession short of 20 years, under a claim of right, will prevail 
over a subsequent possession short of 20 years, where no other evidence 
appears on either side ; but it must appear that the prior possession of 
the plaintiff* had not been voluntarily relinquished, and that the subse- 
quent possession of the defendant was acquired by mere entry, without 
any lawful right. Jackson on the demise of Murray v. Den, 5 Cowens, 
R. 200 ; Smith ex. dem. Teller v. Lorillard, 10 Johnstone's R., 338, 
35 G. We have in this case evidence of prior possession in Smith from 
1826 to 1841, a possession covering, if not the whole of the dis- 
puted ground, certainly the greatest part of it, and we have also the 
fact of the defendant's possession by mere entry without any lawful 
right. Then comes the question, was there a voluntary relinquishment 
by Smith of his prior possession, for, if there was, then the lessors who 
claim under him cannot retain their verdict. The question of aban- 
donment was not submitted to the jury by the learned Judge who tried 
the cause, and, from the evidence, it does not appear to me to have been 
absolutely necessary. When the defendant erected his store in 1843 it 
was against the express prohibition of Smith, which does not appear 
much like an abandonment of any claim he then had to the land. We 
also find by the evidence of Diggins that he occupied the land between 
the two brooks from 1842 for 5 or 6 years, and paid Smith the rent for 
the nse of it. That the fence erected by the defendant in 1852 is to 
the we6tward of the land he tUus occupied. The possession of Smiih 
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by this evidence is brought down to a year or two before his death, 
thereby removing any question of abandonment on his part. When we 
take into consideration the partnership that existed between Smith and 
the defendant in a seine that was used by them for fishing from the land 
in question, and also that the defendant was Smithes son-in-law, it will 
safficiently account for what appears to have been a joint possession, 
and which, in my opinion, was nothing more than a concession made to 
the defendant by Smith to use the land for purposes connected with the 
fishery, and which was subsequently attempted to be turned into a claim 
of right by the defendant I admit the evidence, as I have already 
said, is extremely conflicting and difficult, as respects many parts of it, 
to understand or reconcile. Still it was all submitted to the jury, who 
have passed upon it, and I certainly do not think it is so irresistibly in 
favor of the defendant as to warrant sending the cause a second time to 
them, and, therefore, the rule for a new trial should be discharged. 

DesBarres, J. If I was right in submitting this case to the jury, as 
a question resting on priority of possession, as I think it was, the ver- 
dict ought not to be disturbed, for it is quite clear that the possession of 
George Smith, under whose will the lessors of the plaintiff's claim was 
long anterior to that of the defendant. I do not think it necessary to 
inquire whether the devisor had acquired a title by an adverse posses- 
sion against Curry, to whom, it is said, the land in dispute belonged. It 
is enough that he had such a possession as warranted the jury to pre- 
sume a title in him as against the defendant who shewed no title. The 
running of the division line between Curry's and the devisor's lot, and 
which, I thought, operated as a disclaimer of title by the latter, of the 
premises in dispute, took place 28 or 30 years ago, but it appears from 
the testimony of Thomas Dort that the devisor continued as before to 
hold possession of the premises called " The Green", from the time of 
the survey up to 1841, when the defendant erected fish flakes on the 
eastern part of " the Green". The devisor, however, after the defend- 
ants flakes were put there, received the rents from time to time for, and 
always kept possession of the western part of the premises until his death, 
which happened in 1850. After his death the defendant erected a fence 
there, not only enclosing the land upon which his flakes stood, but also 
enclosing that part of the premises of which the devisor died seized. As 
to that part of the premises then, saying nothing of the possession of the 
other, the defendant, as it strikes me, was unquestionably a trespasser, 
and, therefore, I think, there is not sufficient ground for a new trial in 
this ease. 

Rule discharged. 
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McKENZIE V. ROBERTSON. 

April 7. 

A Terbal agreement between A and B that B shall take a net in payment of his 
del)t, althongh intended as a final agreement by the parties, is not a suificient com- 
pliance with the statute of frauds to transfer the property to B. 

It appeared by the minutes of trial in this cause, that the Rev. Nor- 
man McLeod, of St. Ann's, in Cape Breton, being indebted to the plain- 
tiff in £1G 1 OS., and being about to leave the Province for Australia whh 
his family, and not being able to paj the plaintiJOf in money, proposed, in 
October, 1851, to liquidate his demand by transferring to him a net. 
The net was then in a store belonging to the defendant, and which he 
had purchased from McLeod, the net being in the building when it was 
sold to the defendant. A short time previous to his leaving the coun- 
try, McLeod sent an agent with plaintiff to inspect the net, and on their 
return it was verbally agreed between McLeod and the plaintiff, in the 
presence of witnesses called for the purpose, that the latter should take 
the net in satisfaction of his demand ; but no delivery of the net was 
proved, nor was there any evidence of any payment of money by the 
plaintiff, nor any written note of the transaction. It also appeared by 
plaintiff's witnesses that about 20 days afler McLeod' s departure the 
plaintiff applied for the net to defendant., who refused to deliver it, 
alledging that McLeod was indebted to him in £13, and that he had 
seized the net for that debt. 

Upon these facts the plaintiff brought trover, which was tried before 
DesBarres, J. at Baddeck in last June Term. At the trial the learned 
Judge recommended a nonsuit on the grounds that there was no evidence 
of property in McLeod, or of delivery by McLeod to the plaintiff, nor 
sufficient evidence of identity. 

Verdict for plaintiff. 

Yoting^ Q. C. in Easter Term moved for a rule absolute to set Aside 
this verdict upon the grounds taken at the trial, and contended that the 
light of possession, as well as right of property, are necessary to main- 
tain trover. Bloxam v. Saxhy, 4 B, and C, 941. Even at common 
law, independent of the statute of frauds, the property in the net did not 
pass from McLeod to the plaintiff, there being no proof of its identity. 
Shep. Touchstone, 224-5. And no property would pass until the par- 
ticular goods vvere ascertained by delivery. 2 Steph. Com. 121. Under 
the statute there must be either payment, delivery, or a note in writing, 
in order to transfer the property. Rev. Stat., c. 121, sec. 4. Thero 
was no payment in this case. The appropriation of a debt is not equi- 
valent to payment, Waiker v. MusBy, 11 Jur. 23 ; 16 M. and W. 302 
S. Cf In order to transfer the property, it was necessary that the ooih 
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sent of the party in possession should be obtained. Smith v. Chance^ 
2 B. and Aid. 753 — per Holroyd, J. ; Salter v. Woolams, 2 M. and G. 
650 ; Phillips v. Bistolli, 2 B. and C. 511. Neither was there delivery 
in this case. Bentall v. Bum, 3 B. and C. 423 ; 5 Dow. and R. 284 ; 
5 Eng. Law and Eq. Rep. 539 ; Bryans v. Nix, 4 M. and W. 791. 

Ritchie, contra, contended that the plaintiff could recover upon this 
transfer, whether at common law or under the statute, but distinguished 
the case as not being under the statute, this being a consummated con- 
tract, for three reasons : 1st. That the defendant was not the party to 
avail himself of this defence ; 2nd. Because the price was paid ; Srd. 
There was a sufficient delivery. 

Ist. as to payment. The debt from Mcleod to McKenzie is not ques- 
tioned, and it was expressly agreed that what they did before the wit- 
nesses called by the parties, was to settle all transactions between them, 
and was precisely the same in effect as if the money had been paid. 
The debt was extinguished and the property passed upon the same 
principle, which makes the deliberate destruction of a promissory note 
equivalent to the extinguishment of a debt If this be the case the 
statute cannot apply, because the contract was executed. But suppose 
no money was paid, and no equivalent act had occurred to change the 
property, it is still contended that trover may be maintained by a party 
who has never had any property in the goods, but mere possession only, 
as if a man found a jewel, and could not discover the owner, he could 
maintain trover against a third party who wrongfully took it out of his 
possession. It is admitted that a right of property may pass without 
the bargainee being clothed with a right of possession, but here was a 
positive delivery. The question is, was there any thing remaining to 
be done by vendor in order to pass the property to vendee. If any 
thing remains to be done no property passes, but here it was different. 
This was not a sale infaturo, but a sale in presenti. It was perfected 
and consummated, and there was no lien for the price remaining in the 
vendor. Cites Smith's mercantile law, 434 (lib. ed. 572); Long on sales, 
146; Sheppard's Touchstone, 225; Hind v. Whitehouse, 7. E. 571 ; Bay- 
ley V. Culverwell, 2 M. and R. 566; Whitehouse v. Frost, 12 E. 614; 
Martindalc v. Smith, 1 Q. B. 395. 

To shew that there was sufficient delivery under the statute, Diocon 
V. Yates, 5 Barn, and Ad. 340. In this case it was held that the rule, 
that the delivery of an order to receive goods is not a sufficient delivery 
of the goods, did not apply when the property sold was a specific chat- 
tel. 2 Esp. 598 .; Smith's mer. law, 446, note ; Martindale v. Boothj 3 
B. and Ad. 505. 

The party here refuses to deliver it, not because of a defect in plain- 
tiff 's title, but gives an invalid reason, y\%^ tbat \i^\v»ii «k ^f^ %j|^^al^ 
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McLeod, He does not stand, in any degree, in the position of a snbde- 
quent purchaser for a valuable consideration, but merely as a creditor 
of McLeod, which could give him no lien upon this property, nor anj 
right to question plaintiff's title. He sets up an invalid claim, which 
is no answer to a consummated claim such ae that of plaintiJOf. Addison 
on Contracts, 71, 74, 77. This is like the case where A owes B and 
B owes C, and they meet together and agree that A shall pay C and C 
accept A as his creditor. By this transaction B. is discharged. So 
McLeod was discharged from the debt, and plaintiff invested with the 
property by what took place. 

Toungy Q. C. In that case all the parties agree, but it is not so here, 
for defendant did not agree, but, on the contrary, claimed a lien. It 
was to avoid such conflicting claims that the statute of frauds was pass* 
ed* It is admitted, on the other side, that there may be a right of pro- 
perty without a right of possession, but in order to maintain trover the 
right of property alone is not sufficient without the right of possession. 
This was distinctly held in Bloxam v. Saxbt/y and in Gordon v. Harper 
(7 T. R. 9), there cited, and which is the leading case on this point. 
The right of possession commences with the delivery, and without it tro- 
ver cannot be maintained. The delivery of a part in the name of the 
whole, or of the key of a warehouse will, in certain cases, suffice. So* 
on the other hand, if the note (if any) which represented the debt had 
been torn up, or a receipt given, it might have been said that the plain- 
tiff's debt was discharged. But here there was neither delivery 
on the one hand, nor payment on the other, nor any memorandum in 
writing, and, therefore, the transaction was not consummated by the 
performance of either of the three criteria required by the statute. 

The Court now delivered judgment 

Halliburtok, C. J. Afler looking attentively into the cases which 
^ere cited at the argument, and, I acknowledge, with a disposition to 
sustain the verdict, if I could do so consistently with the rules of law, I 
feel compelled to concur in the opinion expressed by my brother Dca- 
Barres at the trial, that the property in the net had never passed to 
the plaintiff. Cases will sometimes occur under the statute of frauds 
and the statute of limitations, in which the positive rules laid down in 
those wholesome statutes may appear to work injustice in the particular 
case, and this presented itself to my mind as one of them« Experienoe 
has, however, shewn that all attempts to swerve from these rules and 
rtoder them subservient to our views of justice in such cases, t^nd to 
produce the greater evil of uncertainty in the administration of the law, 
and the dedded feeling of the Courts, for some time past, has beett to 
mihen iMoCij to the statvttei. 
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Now, the statute of frauds (Revd. Stat, eh. 121, 8. 4) plainly enacts 
that '^ No contract for the sale of any goods for the price of £10 or up- 
wards, shall be good, except the buyer accept part of the goods so sold, 
and actually receive the same, or give something in earnest to bind the 
bargain or in part of payment, or that some note or memorandum in 
writing of the bargain be made and signed by the parties, to be charged 
by such contract or by their agents thereunto authorized". The strict* 
neas with which the Courts have adhered to the words of the statute is 
manifested by the distinction which the Court of King's Bench drew 
between the cases of Cooper v. Elston^ 7 T. R. 14; and Hinde v. White* 
house, 7 East 558. In the former case the defendant sold to the plain- 
tiff, by sample, 50 quarters of wheat, and delivered to the plaintiff the 
sample by which the wheat had been sold, but such sample was no part 
of the 50 quarters to be delivered. In the latter case the defendant be- 
came the purchaser at auction of 27 hogsheads of sugar. Half pound 
samples of sugar were taken out of each hogshead and delivered to the 
purchaser as part of the sugar sold. In the former case the seller re* 
fused to deliver the wheat, and, upon action brought on the contract, 
the Court held that the defendant was not liable, as the wheat delivered 
formed no part of the wheat agreed to be sold, and, therefore, there was 
nothing to take the case out of the statute. In the latter, although the 
sugar had been burnt in the king*s warehouse by an accidental fire two 
days afler the sale, yet the loss was thrown upon the buyer on the 
ground that, as the samples formed part of the goods sold, and were ac- 
tually received by the buyer, the contract was good under the statute^; 
In the former case some prior decisions were alluded to in the argu- 
ment, modifying the strictness of the statute, but Lord Kenyon sidd, 
** After the question has been so long afloat in the Courts, I am glad 
that, by the very able decision of the Court of Common Fleas in the 
ease of Rondeau v. WyaU^ the construction of this clause of the statute 
of frauds is brought back to the manifest intention of the legislature in 
making that provision". And GrosCy J. added, *' It is much to be la- 
mented that the excellent provisions of the statute of frawfe should ever 
have been impugned or weakened by construction". 

It was contended at the argument thi^t the acknowledgment of a debt 
by McLeody and the agreement to accept of the net in discharge of it, 
by the plaintiff, is equivalent to a payment made at ^e tia]ie of the con- 
tract I have found no case that goes that length, and as it is not one 
of the exceptions of the statute, I do not feel at liberty to depart ffom^ 
its positive words ^ that no contract shall be good", except in the cases 
therein enumerated. It is true that in Chaplin v. £odger$, I East 194^ 
Ixn^ Kmyon said, *' Where goods aire ponderous and incapable of being 
handed, over from one to another, there need net be an notual deliyerj^ 
but it soay be done by that whicVis tantamQiiafc^«!i^ ^ tio^^ ^dii^^g^ 
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the key of a warehouse in wliich the goods are lodged". But he pre- 
faced these observations by saying, " It is of great consequence to pre- 
serve unimpaired the several provisions of the statute of frauds, which 
is one of the wisest laws in our statute book". 

In this case no delivery of the key of the store in which the net was 
left took place, nor was any act whatever done after the contract was 
made, and, therefore, that contract being for the sale of goods beyond 
the value of £10, was void under the statute, and no property in the 
net passed from the vendor to the vendee. 

It was urged upon us at the argument, that the defendant, a stranger 
to the contract, had no right to take this exception. The plain answer 
to which is, that the plaintiff must make out his case, and shew his right 
to the property which he claims to recover from the defendant. This 
he cannot do under a contract which the law declares void. It appears 
that McLeod once owned the place where the defendant resides, and 
where the net was deposited. vSuppose he had never sold it to the de- 
fendant, and had agreed to sell it to the plaintiff for a debt he owed ta 
him, and sailed without giving him a deed, leaving the defendant in 
possession, the plaintiff's counsel would at once feel the absurdity of at- 
tempting to recover the possession of the premises from the defendant, 
under a demise from the plaintiff, although he could prove the agree- 
ment by witnesses as he has done here. And why ? Because the rules 
of law do not sanction the transfer of real property without the requi- 
site solemnities. The legislature have thought proper to regulate the 
transfer of personal property, over the value of £10, by positive enact- 
ments, and have declared that no contract for the sale of such goods 
shall be good, unless made in pursuance of them. This statute has been 
pronounced by high authority to be one of the wisest in our statute 
book. The requisites have not been complied with upon this occasion. 
The plaintiff can derive no title to the goods under this contract, and, 
therefore, the rule to set aside this verdict for him must be made ab- 
solute. 

Bliss, J. The language of the statute of frauds is too clear and too 
strong to enable the plaintiff to recover in this case. His right to the 
net for which the action was brought, is derived from a verbal bargain 
for the purchase of it from McLeod, to whom it then belonged. The 
statute enacts that, when the price of the goods amounts to £10, (and 
here it was above that sum), where there is no memorandum in writing 
of the bargain signed by the parties thereto, or their agents, to give it 
effect and make it good, there must be either an acceptance and actual 
receipt of part of the goods by the purchaser, or that something in 
eanett must be given by him to bind the bargain or in part of pay- 
jM9t» 1% ia eleor that there has been In this case no acceptance or ac* 
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tual receipt of the net by the plaintiff. He was offered the net by Mc^ 
Leodj in payment of a debt, if he would take it The net was not there 
where this negotiation was taking place, and the plaintiff went to eit- 
amine it Now, this was no acceptance — ^the receiving delivery of a 
thing sold. It had not yet been sold — the bargain had not been com-» 
pleted, and was not, until the plaintiff returned to McLeod and then 
agreed to take it for the sum which was due to him. Then, it is true^ 
McLeod called upon those who were present to witness that he was giv- 
ing the plaintiff possession of the net for the claim which the plaintiff 
had against him. But the net was still not there, and no possession was 
therefore given or taken of it 

Nor can the peculiar nature of the bargain be deemed a compliance 
with the statute, in respect of the earnest or part payment required by 
\U The existing debt due by McLeod to the plaintiff, which the latter 
agreed to remit or give up as the price of the net, it is said was a pay* 
roent in advance. It may be, perhaps, so considered in some respect, 
but I cannot view it as a payment to meet the requirement of the sta- 
tute. The design of this enactment appears to have been, that there 
should be something done as well as said^^tbat some visible, real, dis** 
tinct act should take place, as evidence that the bargain had been con-» 
duded and ratified, to supply the place of a written contract, and like 
that, to prevent, as far as possible, doubt or mistake. And the statute 
has selected one of two acts as essential for this purpose — something to 
be given in earnest, to bind the bargain as it is termed, or in part pay- 
inent--or the actual receipt of at least part of the goods. Where these 
acts are wanting, the bargain is ineffectual. It is still but a bargain of 
words. It remains just as much a matter of contract, and nothing more, 
that the plaintiff would give up a debt due to him for the price of the 
net, as that he would pay for it at a future day. To consider this such 
a payment as the statute requires, would be making a mere verbal con- 
tract for the sale of goods sufficient of itself, and would completely de« 
feat the statute. See Walker v. Nussey, 11 Jurist 23 ; 16 M. W. S. C. 

With every disposition to uphold the verdict, if I could with proprie- 
ty do so, I feel myself compelled to say that the plaintiff has shewn no 
sufficient right to the net, and cannot sustain the action. The rule for 
a new trial must, therefore, be made absolute. 

Haxibvbtov, J. concurs. 

DoDD, J. I was of a different opinion at first, but when I saw the 
case of Walker v. Nusseyj 11 Jurist 23, which is a case on all fours with 
the present, I was satisfied that this verdict could not be sustained. 

DesBarres, J. I was under the impression at the trial that the 
contract made between McLeod and (he pMatiff cAioi^ ^\\>d\\i ^^ t^ra^ 
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and provisions of the statute of frauds, (Rev. Stat, c 121, ». 4,) ii»s- 
much as there appeared to me to be no evidence of any actual delivery 
or acceptance of the goods sold. The learned counsel for the plaintiff' 
contended at the argument that the price of the goods sold was paid, 
the vendor having agreed to take a debt due by him to the vendee in 
])ayment, and that, having so done, it was an executed contract, to which 
the statute did not attach. I cannot consider the contract as execated, 
but still entertain the opinion I did at the trial. In the case of WiJiktr 
V. Nmsey, IG M. and W. 302, cited in Roscoe on Evid. 320, it was held 
that a bargain that the vendor should take in part payment a debt du^ 
from him to the vendee, was not in itself sufficient part payment to dis- 
pense with a writing, no money having actually passed, nor receipt for 
the debt been given by the vendee, for this, it was said, would in effect 
let in proof of the contract itself in order ta evade the statute. Now^ 
if the bargain in that case was not sufficient to dispense with a writing, 
the bargain in this cannot be, for the same principle will apply to both 
cases. There was no money paid here, no writing, and no receipt or 
discharge given hy the vendee to the vendor for his debt, and, as it seems 
that the agreement by the vendor to take the debt due by him to the 
vendee in payment cannot be considered as equivalent to an actual pay- 
ment, it follows that the contract made between them was not consum- 
mated, and that the statute did not attach. But it was also contended 
that there was a delivery of the property to satisfy the statute. The 
case of BeniaJH v. Bam, 5 D. and R. 284, 3 B. and Cres. 423 S. C, i» 
an authority to shew that, if there was a delivery in this case, (of which 
there was no proof,) there was no acceptance of the goods by the ven- 
dee. That was an action of assumpsit to recover the price of a hogs- 
head of wine sold to the defendant by the bankrupts. The wine wa» 
lying in the tx>ndon Docks, and a delivery order was made out and 
given to the purchaser. But there was no contract in writing. The 
delivery order was not presented by the purchaser at the docks, nor re- 
cognized by the dock keeper. Abhott, C. J. said, "There could not have- 
been any actual acceptance of the wine by the vendee, until the Dock 
Company had accepted the seller's delivery order, and, by so doing, as- 
sented to hold the wine as the agents of the buyer. It has been said 
that the delivery order in this case was a symbol of property, and con- 
stituted an actual delivery of the goods, like the key of a warehouse, as 
f)ut by Lard Kenyon ; but, as it appears to me, they are mainly dificr- 
ent ; for the key of one gives the holder the actual access to and pos- 
s^ssiob of the gcyiods, whereas the delivery order was wholly uselesst 
ufitil it was accepted by persons who might by possibility refuse to ac- 
cept it" The property in question in this case was in the store and 
possession of the defendant when the contract was made, but there mmm 
BO deliverjr oider, nor any authority whatever given by the veudor tii. 
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fSie plaintiff to receive it from the defendant, and no consent on the part 
«f the defendant to deliver it to tlie plaintiff. There was, therefore, 
neither an actual nor a constructive delivery, and without either the 
4me or the other there could be no acceptance of the property. The 
ownership of it then remained unchanged, and if the defendant has 
wrongfully withheld it, the owner may have his remedy against him, 
but as it did net pass to the plaintiff under this loose and incomplete 
contract, and he has not been able to shew a right of property and right 
«f possession in himself in the net in question, wliich it was incumbent 
upon him to do, in order to maintain this action, I think the verdict 
•ught to be set aside, and the rule for a new trial made absolute. 

Rule absolute. 



FORSYTH V. GRIFFIN. 

April 7. 

The f tatate of limitatiens sheild not be so construed as to protect or be a means 
of fraaU. 

The plaintifT exchanj^ed mnd flats, not capable of actual occupation, for sedgo 
bMikt bearing grasR, into whirH plaintifT entered and retained possession for 25 
years, no convcyaaces being executed on either side, and subsequently, as the mud 
flats became productive by accretion, the plaintiff entered and took the grass from 
t^m also, aC the same time claiming title, by possession, to the sedge banks. 

Held that if the exchange was coro^ileted by a mutual sarremler of the lands 
there was mutual adverse poshcssion, but if not, the parties held permissively from 
each other, and tke statute «f limitations could not apply. Held nlso that the fact 
of such surrender being made, is a question fur the jury. 

This cause was an action of trespass, tried at Kentville in October, 
1B52, for entering on the land of plaintiff and cutting and taking away 
the grass growing thereon. There was a verdict by consent for the 
plMDtiff, subject to the opinion of the Court upon the case, upon which 
a rale nin for a new trial was granted, which was argued in Michaelmas 
Term, 1852, by ffall and Whidden for plaintiff, and WilkUs, Q. C. for 
defendant. 

The following succinct statement of the facts formed the introduction 
to the opinion of Bliss, J. in delivering judgment, from which it is ex- 
tracted. 

In 1798 William Bishop conveyed to Jason Forsyth^ the father of th« 
plaintiff, a piece of sedge marsh containing, as was stated, eight and a 
half acres. After the death of Jason Forsythy a division of his estate 
was made among his children and heirs under his will, and by the au- 
tlrarHj of the Court of Probate, when it was found, upon a survey, that 
tltoere waa sot so much land in this piece. WiRiom BuKop^ ^^V^ %>^^ 
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owned the adjoining land on the west, was sent for. And it was then 
Agreed that the complement should be made good to the plaintifl^ whose 
share of two acres had been laid off to him on this side of the lot, enough 
being taken off Bishop's land to make up the deficiency, upon the agree- 
ment which was then assented to, that Bishop should have the mud flats 
which laj on the north of this sedge marsh. This took place in 1827, 
and the commissioners appointed to make division of the estate oiJamm 
Forsyth, in the discharge of that duty apportioned, among others to the 
plaintiff, the two acres of sedge marsh, bounding them on the west and 
north by the lands of William Bishop. The land on the north, as I 
gather from this apportionment, and the place of division, being the mud 
flats above mentioned. From that period until the act of trespass com- 
plained of in 1852, the plaintiff has been in the full, actual possession 
and enjoyment of the two acres, which are divided from the lands of 
Bishop on the west by a clear distinct boundary, well defined — ^he 
mowing and using the land up to it on his side, and Bishop and those 
who claim under him, working and holding the land on the other side, 
up to the s^me boundary, during all the subsequent period, being about 
25 years. The mud flats, as their n^me would iqdicate, were probably 
in 1827, when this agreement took place, bare and incapable of any 
beneficial use ; for Bishop, who was a witness for the defendant, states, 
that he looked forward to time to n^ake them up. And, it would appear, 
that no actual possession was, or probably could be taken of such pecu* 
)iar property, until, in course of tin^e, it was made capable of yielding 
something. But Bishop states that it was just an exchange of lands-— 
one was given for the other — that he looked upon these flats as his own 
.^nd always claimed them. He adds that he conveyed them to Lawrmwef 
but that does not appear in the extract which has been sent to me of the 
/deed. 

In April, 1850, however, Williarn Bishop conveyed to H^ Lawrene$ 
the sedge marsh lying to the west of the plaintiff, describing it as ad- 
Joining lands owned and in the possession of the plaintiff. Lawrence 
conveyed to Moore, ftnd the latter op 1st September, 1852, conveyed the 
^ame land to the defendant, and by the same description and bounds. 

In 1849, the plaintiff mowed the flats, and, it would seeni from the 
eyidepc^ of Aaron forsyth, that he hi^d always done so, for he says that 
plaintiff always iqowed down to the river, but there is m) evidence 
Tft'hatever to shew when the flats became capable of being meowed, oor 
consequently how long or from wha( time the plaintiff had so used them. 

After the defendant had purchased the sedge marsh, he offered the, 
plaintiff to take either the one or the other piece, or to leave it to arbi* 
tration. The plaintiff hesitating and giving no decided ansirer, t]|d 
defendant entered upon the lend, which, though it is not clearly 
I suppose must have beeo the land intended to be exchanged for \ 
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mud flats, and cut and carried away the ^aas, this U the trespass com- 
plained of. 

The Court now delivered judgment, 

Halliburton, C. J. In Easter, 1853, the Court intimated to the 
counsel that an important fact was not so clearly stated in the case as 
they thought requisite, but as that &ct must be known to the parties, 
and particularly to the plaintiff, they stated their view of the law in the 
alternative of its being true or false, in such way as they hoped would 
terminate the dispute, without further expense. In this hope they have 
been disappointed, and it has therefore become necessary to dispose of 
the rule. 

It appears by the report that about the year 1827, the plaintiff owned 
certain mud flats on the River Cornwallis, and one WiUxam Bishop owned 
^ piece of sedge marsh adjoining the sedge marsh which the plaintiff 
took under his father's wilL 

An agreement was entered into between the plaintiff and Bishop to 
exchange the sedge marsh for the mud flats* Under this agreement the 
plaintiff entered into the possession of the sedge marsh, and has held it 
aioee the year 1828, but no deeds have passed between the parties con- 
¥eying the title of one to the other. 

No actual possession could be taken of the mud flats until, by the 
gradual accumulation of the deposit of the sides of the river, they should 
be raised sufficiently high to produce some salt grass. This, it appears, 
was the case in 1849, when the plaintiff, Fonyihj mowed it, Now, if 
Ihe plaintiff, under an agreement to give the mud flats for the sedge 
marsh, has entered upon the sedge marsh, and has not given the mud 
flats, but still exercises his right over them under his legal title which 
be has not conveyed away, then he has not paid the price of the sedge 
marsh. He stands in the situation of a man who has entered upon land 
nnder an agreement to purchase it, and can only be considered as a tenant 
At will to the vendor until the purchase money is paid. Sugden on 
estates, 104, 5 ; 2 Scott, 732 ; 2 c M. and R. 120 ; 1 Mee. and Wei. 
700 ; 3 Mee. and Wei. 118 ; Angell on Lim., ch. 31, passim. 

If the plaintiff was only a tenant at will, then the defendant has done 
DO more than he had a right to do. If the plaintiff in good &ith relin-* 
quished the mud ^ts to the defendant when he took posaestion of the 
aedge marsh, then he haa held the latter in his own right ever since 
)828» and has gained a title under the statute, but as Sudgen says (pi^ 
10^) before oited, ^ The statute should never be so turned, constmed, or 
need as to protect or be a meana of fraud" v aad I uuch fear that this ia 
mk attempt on tbe part of tke plaintiff so to uae the statute. 
'. Tbepjeoper^ Jie aeceived in eiioliaiige loc tba «»(k^%%\a\& tas^A^ ^ 
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occapation, and he has occupied it for upwards of twenty years. The 
property he agreed to give in exchange for the marsh was not capable 
of occupation at the time, and as soon as we have any proof that it 
became so, he reaps the fruit of it. It is true that BUhop, under whom 
defendant claims, said he always considered the mud flats his, and con- 
veyed them to Lawrence, but Lawrence was to have a deduction if the 
flats were recovered ; but his so considering it, is not tantamount to ac- 
tual occupation, and would be of little avail against the legal title if it 
were asserted, and where such fair offers were made by the defendant 
to the plaintiff*, as appears by the report, before the acts which are com* 
plained of as a trespass were committed, and declined by the plaintiff*, 
there is too much reason to fear that he has a design to assert it. 

It by no means appears from this report that all claims to the mud 
flats are relinquished by the plaintiff*,— on the contrary, the inference is 
very strong the other way, — ^in which case he must be considered as 
having entered into the possession of the sedge marsh by the permission 
of the defendant, and it is well observed by Chief Justice Marshall, (See 
Angell on Lim., ch. 31, s. 5, p. 401) ^ That it has not only been recog- 
nized in the Courts in England, but in all others, where the rules estab- 
lished in those Courts have been adopted, that a possession which was 
permissive and entirely consistent with the title of another, should not 
bar that title, and it would shock the sense of right which must be felt by 
all legislators and all judges were it otherwise'*. 

I should regret sending this cause to another jury. If the plaintiff 
act wisely, I think he will become nonsuit, unless a different complexion 
can be given to the case from what it now bears ; but if he decline doing 
so, at all events the rule to set aside this verdict for him should, in my 
opinion, be made absolute. 

Bliss, J. I have no doubt about the law of this case, the only difli* 
culty lies in the facts to which it is applicable. If this exchange of mad 
flats for the sedge marsh was fully and completely carrried out, so that 
when the latter passed into the possession of the plaintiff, Bishop at the 
same time took and held the possession of the mud flats, this possession 
in each was, and it continued to be, adverse to the other, and at the end 
of twenty years would in both ripen into a good and perfect title. It 
would be precisely the same as if each had sold to the other the flats 
and the marsh, and had received the price and consideration from each 
other, and had fully completed the bargain, but had made no conveyance. 
Bot if the bargain was not then complete, if the price was not paid, or 
taking the case before ns, if the plaintiff agreed to give up the mod 
iili m the equivalent for the sedge marsh of which, nnder sach agree- 
aMBty he pbtafnfid poasesBion, but did not in fact relinquish theflata, and. 
JBSfi^jMmA reoaiTa them into his poBsession. Then it was, on dm- 
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part of the plaintiff, a possession of the sedge marsh under an nnfulfiUed 
agreement for the purchase, and he entered, and held, and continued 
soch possession, as the tenant at will of Bishop ; and of those who suc- 
ceeded to the estate which be had on the land, and the entering into 
the land and cutting the grass was a determination of the will, and not 
an act of trespass. See 7 M. and W. 226 ; and 9 M. and W. 648 ; 
JDoe, e. d., Bennett v. Thimers 

I have already had occasion, in the case of lessee of Ounard ▼• 
Irmncy in Easter Term, 1853, to consider the effect of a possession 
of land taken under an agreement for the purchase, and the essential 
distinction in such a case between an agreement fully completed by 
the payment of the consideration, and one in which the money is 
unpaid. The difficulty in the present case is, as I have said^ 
whether the agreement was fully completed — whether the mud fiatSi 
which may be considered as the price of the sedge marsh, were in fact 
given up by Forsyth to Bishop, and possessed and held by the latter 
under the agreement Bishop says, that after that he always considered 
them to be his, but this of itself amounts to little or nothing. In the 
allotment and division made to the plaintiff and his coheirs, the sedge 
marsh, which was thus obtained from Bishop, is said to be bounded on 
the north by the land of Bishop, which, if I rightly understand their 
position, can only refer to these mud flats. The plaintiff, therefore, as 
it were by his very title deed, recognizes and admits at the same time 
the right of Bishop to the mud Hats. But then, in opposition to this, 
the plaintiff appears for some years past to be still claiming and occu- 
pying these same mud flats himself. It is in evidence that in 1849 he 
mowed them, and had always mowed them down to the river, but how 
far back in point of time that extends we cannot tell. It is dear, too, 
that the plaintiff still held them, and when called upon to give them up 
does not comply with that request, nor is there any evidence whatever 
that Bishop ever received, or had, in point of fact, possession of the flats, 
which probably at the time of the agreement were not capable of any 
actual possession. In Doe e. d., MiUmm v. Edgar, 2 Bing. N. C. 498, 
when the defendant claimed under a person named Gegg, who had been 
put in possession under a contract for purchase, and the question wafl 
whether a possession of upwards of 20 years, under such a holding, was 
adverse, it was lefl to the jury to say whether the sale to Gegg had ever 
been completed. This case, I think, must be sent back to a jury that a 
similar question may be submitted to them. Whether the ezchango 
between Forsyth and Bishop was completed, by the mutual surrender to 
each of the possession of the lands so exchanged. If the agreement 
shall be found to have been so completed, then the plaintiff will be 
entitled to the sedge marsh, and to maintain his stetion in respect ofit* 
9«i^e the right to the mud fats wiU be thea eil]AAAiibft4 \»^ ^"^ ^sdto^- 
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dant. But^ if it sliAll be foand that the possession of the mud flats was 
not surrendered in fact to Bi$hop^ bot was retained still bj J^artytkj as 
the conduct of the plaintiff appears to shew, then he cannot recover in 
this action. I should be verj much surprised if the parties do not still 
decide such a matter for themselves, Without the intervention of another 
trial. We must, howevef, make the rule for a new trial absolute, and| 
I think, as it is to ascertain a fact Which was not before lefl to the jurj^ 
that it should be Without costs* 

The other Judges concurred. 

Rule absolute, but without costs, owing to a deficienc/ in the evidence 
given at the trial* 



HALLIBURTON v. MOLLOY. 

April 8. 

Payment oC rent qntrterly is not eonelosive evidence of a yeariy tenancy. 
The Court will not, on a motion to set aside a yerdict, give effect to an objecdoit 
hot taken at the trial, and which might have been remedied had it been then taken. 

One Fhilipif being the monthly tenant of the plaintiff, sublet the 
premises to the defendant, who paid rent to the plaintiff's agent at the 
rate of £20 per annum, at first monthly, but subsequently, for defendant's 
accommodation, he was permitted to pay the rent quarterly, the receipts 
being signed " JB, Dtickett, Agent". On the dOth November, the follow- 
ing notice Was served on the defendant : — 

Halifax, 30th November, 1852. 
Mr, Valentine MoUoy^ — 

Sib, — I hereby give you notice that on and after the first of January 
next the rent of the premises occupied by you in Hollis Street, being 
part of PeepW$ estate, will be at the rate of forty pounds per annum^ 
payable monthly* Having given you verbal notice nearly a year sinoe^ 
and the premises having undergone an expensive repair, you will, if the 
Increased rent don't suit you, be prepared to move, as you are only a 
monthly tenant, and this will give you notice according to law. 

E. DUCKETT, 

Agent for PeepWs estate. 
This action was brought in summary form to recover five months in- 
creased rent as mentioned in the notice, and was tried in December last 
The defendant proved a tender of ten pounds for half a year's rent to 
the agent, which was refused. Und^ these circumstances, DesBab&es, 
J.^at the trials gave a verdict for plaintiff for £16 ISs^ id. upon wUck 
judgment was entered. 

JUffwir-aowvHffW to make «bw\\x\A t^roAi^niti V^%^\.m4fi the jndg'' 
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ment upon the evidenpe, and contends, 1st. that there was no notice from 
the plaintiff, but from a third person, who signs not as agent of the plain- 
tiff, Maria €, HaUihurton, but as ** agent of Peeple^s estate", and no evi- 
dence was given to shew that the plaintiff was connected with or inte- 
rested in Peeple's estate. 2nd. That this was a yearly tenancy, as 
appeared by several receipts, each for a quarter's rent, which were evi- 
dence of a yearly tenancy. Cites 5 B. and C. 551; 14 East. 234; 
Saund. PI. 1175. 

J, W. Johnston, jun'r. The witness, Duckett, states that he was agent 
of plaintiff, and tlfat this was plaintiff's property, from which in connec- 
tion with the witness signing the notice and receipts, a jury might fairly 
infer that the plaintiff was the party interested in the estate. 

Court. The payment of rent quarterly is only prima fade evidence 
of a yearly tenancy, and may be explained, as has been done in this 
case by the evidence of Duckett, The making a new arrangement as 
to time of payment could not alter the original contract, which was for 
a monthly tenancy. 

As for the other point, the objection that Duckett signed as agent of 
Peeple's estate, should have been taken at the trial. Had it been taken 
the witness, doubtless, could have explained it, and, therefore, even if 
the proof be defective in that particular, it is too late now to take ad- 
vantage of it, more especially as it is a mere technical objection. 

Rule discharged. 

SKINNER V. LANE. 

April 12. 

Sawers for plaintiff, moves for a rule to continue an appeal cause, on 
affidavits that the witnesses required to meet the charge of fraud on which 
the defendant rested his defence, had unexpectedly |left town without 
giving notice of their intention so to do, and that diligent search had 
been made for them without success. 

CousT. We wiU give you a rule nisi. 

Sawers presses for a rule absolute as the rule was unopposed, and 
although the defendant's attorney was not in Court, still he ought to be 
present, and the Court would presume him to be so. 

Halliburton, C. J. After the first day of term, gentlemen of the 
Bar are not expected to be in attendance here unless they have particu- 
lar business. 
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SALTER V. HUGHES. 

April 15. 

Johnston, Q. C. for plaintifif, moves for an aznended rule for commis- 
sion to examine witnesses abroad, the rule having originally passed for 
tlie examination of certain specified witnesses, whereas it might be ne- 
cessary to examine others than those specified. The learned counsel 
suggested the propriety of the Court adopting a general rule, which- 
would save expense in obtaining the evidence of witnesses abroad, and 
avoid the technical objections to which the present syjtem is liable. 

Bliss, J. It would be an improvement to examine witnesses without 
interrogatories, as is done under commissions sent fromr Scotland. 

Rule granted. 



STALKER et. oL v. WIER d. oL 

April 17. 

Wrecked property abandoned to nnderwriters, and assigned to them by iadorse- 
rtient of the bill of lading by the owner of the goods, rafay, notwithstanding, be reco- 
vered in an action of trover, brought against parties illej^ally in possessioni in the 
name of the owner of the goods, for the benefit of the nnderwriters. 

It is not necessary for a plaintiff in trover to have a right of possession in the 
goods at the time of action brought, provided he had such right of posseaaion at the 
lime the cause of action accrued. 

Goods assigned^in transitu^ by indorsement of a bill of lading, may be revested io 
the assignor by cancelling the indorsement on the bill of lading. 

Trover for thirty casks of sherry wine, tried before Bliss, J. in the* 
sittings after Michaelmas Term 1853. The wine in question was part 
of the cargo of the schooner " Prince**, Richards, master, from Cadiz to 
New York. The " Prince" was stranded at St. Mary's in this province, 
on the 28th July 1852. llie vessel was sold by the directions of the 
master early in August, and the cargo a few days subsequently, on the 
Uth August, at which sale this wine was purchased by the defendants, 
who shipped it to Halifax, where it was re-sold by them on the 20th 
August. The necessity for selling, and the consequent authority of the 
master to sell the cargo, were ^together denied by the pkuntiffs, and a 
verdict was obtained by them for the sum of £263 8s. 

The plaintiffs produced in evidence the two original Bills oflading 
which were read, together with the indorsements thereon dated 27th Sept. 
1852, partially obliterated. They also gave in evidence a Fetter from 
Joseph Whidden, Esq,, the plaintiff's attorney, to the defendants, dated 
25th October 1852, and a written notice from Mr, PlaU served on the 
defendants on the 2nd October 1852. The action was commenced lat 
No.y ember 1852. Mr. Plait, it appeared, stated himself to fie ooQnect* 
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cd with the New York Mutual Insurance Office, and was sent here 
under a letter of instruction from that and other Insurance Offices at 
New York on matters connected with the wreck of the " Prince" and 
4he sale of her cargo. A letter, dated 20th August 1852, from the 
Mutual Insurance Company to Mr. George Whidden was produced by 
that gentleman, aad read in evidence on the part of the defendant. It 
«lso appeared by the evidence that the goods were, on the 28th Septem- 
ber, and before acticm brought, abandoned by the plaintiffs to the under- 
writers, who accepted the abandonment ; that the property in question 
was assigned by the plaintiffs to the New York Mutual Insurance Com- 
pany by the indorsements upon the bills of lading, before action brought ; 
that the plaintiffs had no interest i« the property, and that thi<^ action 
had been brought by the Company in the name of the plaintiffs by their 
consent 

The defendants, at the trial, objected that the action could not be 
maintained by the present plaintiffs. 

The learned judge withdrew that question from the consideration of 
the jury altogether, reserving it for the future decision of the Court 

W. Johiutony on a previous day, moved upon a rule nisi obtained last 
Term to set aside the verdict for the plaintiffs, and grant a new trial, 
on three grounds. 

1st The plaintiffs cannot recover in this form of action, because tro- 
ver is a possessory action, and, even if plaintiffs had a right of property 
in the goods, they had no right of possession at the time of action brought 
2 LilL 760 ; 1 Mod. 30 ; 4 B. and C. 941, 951 ; Cowp. 373 ; 6 Bac, 
Ab. 678; 7 T. B. 15. 

2nd. The property was devested out of plaintiffs by the abandonment, 
which occurred subsequent to the sale of the goods to the defendant, and 
previous to the demand of possession and the bringing of the action. 
The abandonment, although made subsequent to the sale, vested the 
property from the time of the casuality which gave rise to it 2 Marsh. 
Ins. 602 ; Smithes Mer. Law, 350 ; 1 Yes. Sen. 98 ; 3 Bos. and PuL 
479 ; 4 E. 34 ; 5 M. and S. 79 ; 2 PhiL Ins. 328 ; 6 Pick. R. 431 ; 7 
Cowp. R. 564 ; 2 Camp. 35 ; 2 Am. Ins. 11, 93 ; 9 E. 72. 

3rd. The property was devested outof plaintiffs by the indorsement of 
the bill of lading to the underwriters. Smith's Merc Law, 277; 4 Burr. 
2046; 1 T. R. 205; 215, 745; 2 Id- 63 ; 1 Smith's Leading Cases, 
258 ; 9 East 507 ; 6 East 20 ; Stark 842. Cites also 2 Strange 1078 ; 
8 T. R. 330 ; 2 Stark Ev. 846. 

Ritchie J eonira^ contended that the rule as to possession was laid down 
too broadly, as the absolute right of property is not in all cases requisite 
where there is a right of possession ; and that tVioie v^^ Y^i\>A\^ ^nTv- 
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dence of conversion in this case. The property having been sold to 
defendants, and re-sold bj them before abandonment or transfer, a per- 
feet right of action was v^ stcd in plaintiffs. True, the property was 
afterwards demanded, ImiI tliat is done only to obtain evidence of a previ- 
ous conversion, riaiiitiiis subsequently received their insurance and trans- 
ferred, not the goods, but their right of action, and the right transferred 
was simply that of bringing an action in plaintiffs' name. This is the 
only extent to which a chose in action can be assigned. If a bond is 
assigned it does not destroy the right of action, nor change the party 
who must be plaintiff, but enables assignee to sue in the name of as- 
signor, as has been done in this case. Afler an abandonment also, all 
parties constantly use the name of the owner of the goods. If it were 
not so, a shipmaster would be in a difficult position, for how is he to 
know whether the abandonment is accepted or not, or what other ar- 
rangement may be made between owners and underwriters in a distant 
county. And, in such circumstances, if a party wrongfully take pos- 
session of the vessel, in whose name is he to prosecute ? 

So the property may be insured by several distinct underwriters un- 
known to the master. In such case they would not by abandonment 
become joint owners. 2 Phil. 434. In whose name then could an ac- 
tion be brought, if not in that of the owner of the goods ? Cites Mason 
V. Sainsbun/f 2 Marsh. 79 G ; Clark v. The Inhabitants of the Hundred 
ofBlything, 3 Dow. and liy. 490. 1. ; 2 K. and C. 254, S. C. ; Totes v. 
WJiite, 4 Bing. N. C. 272 ; Powles v. Lines, 11 M. and W. 10. The 
abandonment in this c^se was unnecessary, as the goods were not lost 
by one of tlic perils in>ured against. 2 Marsh. 602. It was a mere 
sale of a right of action, and different in its operation, in some respects, 
from an abandonment. 2 Phil. 434. The insurers here have the right, 
and if plaintiffs, in bringing their action, were acting against them, they 
would be entitled to nominal advantages only, but not if action is brought 
for their benefit. 

Again, suppose a vessel partially insured, could insured and insurer 
bring an action jointly to recover possession? certainly not. 2 PhiL 590. 
Besides, the indorsement is not in evidence, as it was obliterated before 
the bill of lading was tendered in evidence, by a party entitled to cancel 
it. A holder of a bill of exchange may strike out an indorsement upon 
it at the trial, and on the very same principles it may be done in this case. 
It is solely a matter between indorser and indorsee, and no third party 
has a right to complain. 

The Attorney General follows. From the sale on the 9th of August 
until the abandonment on the 28th September, plaintiffs had a perfect 
right of action, and might have brought either trover or replevin. Thero 
»fiw no lofgsX abandonment, not any loaa a^ «i^alni&t underwriters^ bat, in 
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a spirit of liberality, they paid the loss and assumed the plaintiffs' po^ 
sition. It is said that a valid abandonment vests right of action in in- 
sarers retrospectively. If so, in the intermediate period the property 
was at the mercy of any intruder who chose to interfere with it. Sup- 
pose there were several insurers, some of them accepting the abandon- 
ment, and the rest refusing, who would bring the action ? These cases 
must occur perpetually, and the absence of decided cases on the point 
shews conclusively the universality of the practice of bringing the action 
in the name of the owner, and apportioning the proceeds according to the 
equities. Doug. 294 ; 2 Phil. 419, 20. No cases at all conclusive have 
been cited in support of the rule, but, on the contrary, it is obvious that 
the action could have been brought in no other way. 

Johnston, Q. C. in reply. The principles on which our objections rest 
remain unshaken if the party having property must bring the action, 
and if the ownership in this case is out of the plaintiff. It is admitted 
that a bailee or other qualified owner may bring trover, but there is no 
qualified ownership here, but a complete transfer for a full consideration. 
Several hypothetical cases have been put, and the question asked, who 
ahould in such cases bring the action ; but the answer is plain, for the 
master has ample authority in such circumstances. 

In the two cases principally relied on by the other side, Chrk v. TVi^ 
Hundred of My thing , and Mason v. Sainshuryy the foundation was want- 
ing. There was no change of property, as in this case. In the action 
against The Hundred of Blything the plaintiff had his choice of two re- 
medies, one against the Hundred and the other against the insurers. 
The question there was, whether he had any remedy as against the 
Hundred, the underwriters having insured against the risk under which 
the loss happened. The Court considered that both remedies existed, 
but that the primary remedy was against the Hundred. The insurers 
could not maintain an action against the Hundred, as it was not their 
house which was burned, and the statute only gave the right of action to 
the party whose property was injured. But, in this case, the under- 
writers were the owners of the goods. If, as suggested, a tort were com- 
mitted by the master upon the property, the owner would have a right 
of action, but it would be in case, and not trover, in which title is neces- 
•ary. A recovery in trover transfers the property, but it is not so with 
c(ue. 

This was not the assignment of a chose in action, but a perfect trans- 
fer, both by assignment of the bill of lading and by the abandonment. 
In 5 M. and S. 79, the action was brought by the underwriters on the 
•hip, the freight having been insured by another party. The ship and 
freight were abandoned to tiie insurers, and the Court held that the in- 
surers of the ship were entitled to bring tUe actVoti) ii^m>XA\asQL^v&^^^ 
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equities of the other underwritert. In that case the Court held that the 
abandonment was a complete transfer, so as to render the abandonee 
liable for seamen's wages, &c. 3 Bos. and Pul. 479. In 2 Phillips 
322, G, and 1 Id. 458, it is laid down that the abandonment relates back 
to the casualty. If a party is rendered the owner so far as to be liable 
for repairs, why can he not bring trover ? or how can the action be sus- 
tained in th<D name of any other party ? 

The obliteration in this case is immaterial, as the transfer had gone 
into effect In the case of a promissory note, the holder has a right of 
action against all parties whose names stand prior to his own. If he 
cancel a subsequent indorsement, it is his own matter. But it is not so 
with the indorsement of a bill of lading, which simply transfers the goods 
themselves, and creates no liability to the assignee. 

The Court now delivered judgment 

Halliburton, C. J. It is objected that the plaintiffs cannot maintain 
trover in this case, because he had parted with the right of property in 
the goods before action brought 

1st By an actual assignment of them, on the bill of lading, to the un- 
derwriters. 

2nd. The right of property in them was vested in the underwriters, 
by the abandonment, which had a retrospective effects to the period of 
the loss. 

The plaintiffs meets this objection by contending that — 

1st The property is re-vested in them by the re-delivery of the bills 
of lading, with the indorsement cancelled. 

2nd. That although the beneficial interest in the property may be in 
the underwriters, either under the assignment or by operation of law. 
Still he may bring, and ought to bring, the action for their benefit as 
their trustee. 

Admitting to the fullest extent the doctrine contended for by the de- 
fendant's counsel, that the abandonment has a retrospective effect, and 
devests the property in the thing insured and abandoned out of the as- 
sured, and vests it in the insurer, still I concur in the position that the 
insured becomes a trustee for the insurer, whenever it is necessary to 
act in that character, for the benefit of the latter. 1 Smith's Mer. Law, 
350, and the authorities there cited ; Clark v. Hundred of Elything^ 3 
Dow. and Ry. 490. 

In Clark v. Hundred of Blything^ the owner of stacks of com mali- 
ciously set fire to, may maintain an action against the Hundred, althou§^ 
he has previously received the full amount from an insurance office. 
And it was intimated that the action must be brought in his namei for 
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ike benefit of the underwriters, who could not have maintained it in their 
own. 

Bayleyy J. said — " This principle is not new or peculiar to the subject. 
It has been held, in the case of damage done to a ship, that the owner 
may recover from the underwriters for his own benefit first, and may 
afterwards sue the author of the damage for the benefit of the under- 
writers. 

Should it be said that the actions alluded to were not trover, and the 
objection here is that trover cannot be maintained when the plaintifis have 
parted with the right of property, I would ask why should trespass or 
any action for damages be maintained when the plaintifis arc no longer 
damnified ? If, for the purpose of doing justice to another, for whom 
he is considered by the law in the light of a trustee, he can maintain 
trespass or an action on the case, or on a statute, why should he not 
maintain trover when the circumstances of the case render that action 
necessary for the same desirable object ? 

It is clear that the defendant is liable to an action of trover for the 
unlawful conversion of this property to his own use, and the jury have 
decided to what extent he is liable in damages for that conversion. Nothing 
but the plainest and most imperative rule of law would justify the Court 
in permitting him to interpose ih^jtis tertii between the verdict and the 
judgment in such a case as this, where it is evident that it is at the 
interest of the very third party, whose right the defendant sets up to 
defeat the action, to sustain the verdict which the jury have found for 
the plain tifil For these reasons I think that this rule should be dis- 
charged. 

This renders it unnecessary to decide the other point, but I do not 
consider it a very dubious one. The law merchant sanctions the trans- 
fer of property in transitu^ by a mere indorsement and transfer of the 
bill of lading. If property can be thus informally transferred by the 
consignor to another, I see no reason why the cancelling of the indorse- 
ment and re-delivery of the bill of lading to the consigner should not 
re-vest the property in him, but on that it is not now necessary to give 
a positive opinion. 

Bliss, J. It is not necessary in trover to have a right of possession 
to the property at the time c^ bringing the action, but there must have 
been a right of possession when the right of action accrued. It is said 
that the action is of a retrospective character. The plaintiff' is the only 
man who can bring the action. There appear to be few or no cases 
upon that point, but this renders those which are to be found so much 
the stronger, as it shews that they establish and correspond with a well 
recognized principle. I do not think the assignment defeats the right 
of action. If it did, I should think that the erasat^ ^ ^i!tift\xi<\«t^^\&&^^ 
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would have the same effect as the erasure of an indorsement on a bill 
of exchange. 

Haliburton, J. The principle laid down in Clark v. The Hundred 
of Blything, is of the very highest authority. It was decided by Lord 
Mansfield^ the father and moulder of the mercantile law of England. 
It was recognized luid approved subsequently by BayUy^ J. and Lord 
Henderson^ and remains uncontradicted and unquestioned to the present 
day. It is consistent with reason, and in my estimation it meets the 
argument for the defendant in the present case. 

DoDD, J. was absent on circuit. 

DesBarres, J. concurred. 

Rule discharged. 



MOONEY r. BOSSOM. 

April 17. 

Tho deefndant beinj; indebted to plaintifT on a promissory note, and also for a 
separate debt, plaintiff executed a letter of license in his favor for the other debt, and 
reserving the note. The license, which purported to be executed by tho credilon 
generally, was in fact executed by plaintiff alone. 

Held that the license was ineffectual, and did not bar plaintiff 's claim. 

This was a summary action tried before DesBarres, J. in last Mi- 
chaelmas sittings, to recover the amount of a promissory note from the 
defendant to the plaintiff. It appeared that the note was given Febni- 
ary drd, 1853, for a horse purchased by the defendant from the plain- 
tiff, and that there was a further debt then due from the defendant for 
flour. That the defendant then, being in embarrassed oircumstances, 
requested the plaintiff to execute a letter of license for the remaining 
debt, but it was distinctly understood that the license was not to affect 
the note, to recover which this action was brought That a letter of li- 
cense was accordingly prepared, dated 10th Febrnary, 1858, which the 
plaintiff executed, but which was not executed by other creditors. At 
the trial the objection was taken that the reservation out of the license 
of the amount for which this action was brought was fraudulent, and 
the learned Judge being of that opinion ordered a nonsuit 

Lynchy on a previous day, moved to make absolute a rule obtained 
at the trial to set aside the nonsuit and grant a new trial, and argued 
Chat the plaintiff had executed the license merely to induce others to do 
aO| but as no others had executed it it was utterly valueless and inope- 
rative. Jn Reay v. Richardson^ 2 C. M. and R. 422, a plea that plaiii- 
titthad iq^reed to take a composition was held bad on motion for i 
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of judgment inasmuch as it did not shew that all or the great hodj of the 
defendant's creditors, had come into the arrangement, and agreed to 
take the composition. 

In Good V. Cheegmanj 2 B. and Ad. 335, it was laid down by Parke, 
J. that in cases of this kind, the consideration upon which a creditor 
entered into a new agreement to compound or wait for his debt, was 
** a forbearance by all the other creditors who were parties, to insist on 
theur claims." The consideration is mutual forbearance on the part 
of the creditors. This consideration is wanting here, as no other credi- 
tors have executed the document, although it purports to be signed by 
the creditors of defendant If the objection that the reservation of the 
horse was fradulent as against third parties, can be an answer to this 
action, it can only be so in the mouth of third parties, but not as between 
the original parties. 

I admit that, had the other creditors executed the license, it would 
have covered the whole debt, for the horse as well as the flour, but the 
whole thing has fallen through. There is no letter of license. The only 
eonsideration has failed. Plaintiff may come back here to recover for 
the flour, and, if he does, he may be told that he cannot recover his 
costs, as he should have proceeded for his whole demand at first. But 
that is no objection to this action. 

Besides, in this case the note was taken prior to the letter of license 
being executed, and it cannot be vitiated by a subsequent transaction. 

Sutherland shews cause. This is not a deed of composition, as it only 
gives the party time. If there was no fraud in its inception, this is a 
good agreement, and plaintiff cannot recover, as the time specified has 
not expired. On the other hand, if it be fraudulent, the fraud vitiates 
the whole transaction, including the note. It is said that other creditors 
have not joined in this, but it may have been the case that the plaintiff, 
by executing the license, enabled the defendant to settle with his other 
creditors in full, and induced him to incur liabitities for that purpose. 
If so, it is a fraud upon the defendant to bring an action against him. 
The benefit to a debtor of a single creditor giving time may be very 
great, where there is one principal creditor for a large amount and 
several smaller creditors. Besides, it does not appear here that there 
were any other creditors at all in this case. It does not, therefore, ap- 
pear that this letter of license is inoperative, or that it could possibly be 
more operative than it is. 

Cites Chitty on BiUs, 96 ; 2 T. R. 763 ; 4 B. and C. 506 ; 15 Ves. 
55 ; 1 Brod. and Bing. 447 ; 4 J. B. Moore 78, S. C. 

Halliburton, C. J. now delivered judgment. 
.The plaintiff chums in this case that, of the tvvo d^bV:^ ^Vix^Nx ^^^% 
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due to hiin, one of them should be exempt from the letter of license* T 
am not at all surprised at the view ivhich was taKen of this case bj mj 
brother DesBarres at the trial, as an attempt to commit a fraud was 
dearly proved. Tt appears, however, by reference to the docament,. 
that the plaintiff himself is the only party who has executed it, and, 
therefore, the arrangement, which was in the nature of a comproniisey 
went off. In Wheelwright t, J(Mcks(m, 5 Taunt 109, the defendant Mad* 
contrived with his debtors, BuJl ^ Co^ to induce their creditors tos^ 
a letter of license for a composition, upon Bull ^ Cb. delivering to IKnr 
certain notes and bills of exchage, to secure iMm payment of part of Ids 
debt due for money advanced, he, Jackson; consenting to come in jptmi 
passu for the debt for goods sold. This was to be kept secret from^the 
rest of the creditors. Hie letter of license for a composition went off. 
Afterwards j9u// Sf Co. became bankrupts, and their assignees broogfat 
trover to recover the bills obtained from Butt ^ Co, under such circum- 
stances. The Court held'that, had the letter of license not gone off, it 
would have been a fraud upon the creditors, but, as that was the case,- 
the bankrupt himself could not have recovered back the notes and bills 
from the defendant, and,' therefore, the assignees could' sot. So this 
would have been a fraud had it been carried out, but, as it did not go* 
into effect^ it' cannot defeat this action. 

Rule absolute. 



HAYDON V. DUNN. 

April 17. 

Arbitrators having once made and pnblifbed'tlieir award cannot inbfeqnemlj 
tifcr it 

An award will not be set asid^ on acconnt of the omission of the aTbittatorr to 
decide on mstteis not submitted to tbem preTions to tbe making of tbeir award. 

If parties to an arbitration knowingly permit the arbitrators to examine witnesses 
without oath, and do not object at the time, snefa omission is oot a gro«nd for m^ 
ting aside their award. 

W. Johnston on the 12th instant, being the ninth day of tefrm, 
moved on behalf of plaintiff upon affidavits to set aside an award on the 
grounds that the arbitrators had admitted improper testimoi^, that thej 
had improperly ref^ed evidence, and that they had exceeded their ju- 
risdiction. 

B. Halihurtonncm moves to make this rule absolute. It appeared 
by the plaintiff 's affidavits that the witnesses were examined without 
being sworn, although the rule of reference required that the witnesses* 
should be examined under oath ; and that the arbitrators haA made an 
award ia favor of the defendant fer £1 ISs. id*, and subsequantly^ 
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within the time limited in the submission, made a second award, by 
"Which thej increased the amount in favor of defendant to £6 Is. The 
learned counsel contended that these facts were sufficient to vitiate the 
:award, and cited 8 East 15^ ; ^6 E. 30 ; 3 £. 15 ; 1 Tidd. Prac. 894 ; 
-3 DowL P. R. 669 ; 4 Price 282. 

Ritchie^ cotUrOf contended that the subsequent indorsement on the 
Award giving an increased sum to defendant, did not vitiate it, but that 
the original award was oonclusive. 8 E. 584 ; 6 M. and W. 467 ; 6 
E. 211 ; 2 Bing 476 ; 8 E. 445 ; Watson on Awards, 158. As to the 
^ritnesses being examined without oath, he produced affidavits shewing 
^that no demand was made on either side that they should be sworn, and 
x^ntended that, if parties permitted the witnesses to be examined with- 
4)ut being sworn, they oould not afterwards object Cites 2 Saund. PL 
and Ev. 133 ; 1 Com. Dig. 522 ; 8 East 52. Besides, this rule should 
iiave been moved for during the first four days of the term. 2 DowL 
y. C. 245^ 6 B. and C. 629 ; 2 Dow. and Low. 237 ; 2 Ch. Gen. Prac. 
121 ; 3 Bing. 167. And the grounds for setting aside the award should 
liave been set out specially in the rule nUi, and not generally for ir- 
regularity as in this cule. Grcu/ v. Leaf, 8 DowL 654 ; 4 B. and Ad. 
-539. 

W. Johnston and Johnston, Q. C in reply, argued that the grounds 
were sufficiently laid in the rule, which referred to the affidavits, in 
which they were fully stated, and as to the rule being too late cited 6 
N. and M. 201 ; 4 DowL P. C. 5 ; and contended that the defendant's 
affidavits did not shew a waiver of the witnesses being sworn. Cites 1 
Bing. 384 ; 2 Ch. R. 44 ; 2 Vern. 251 ; 1 DowL R. N. S. 276. The 
Ani award was not effectual for want of publication, and it was evident 
£*om the whole paper that the arbitrators considered themselves mis- 
laken. 

Thr Court considered that the arbitrators had fulfilled their office 
in making the jfirst award, and that as both parties knowingly permitted 
the witnesses to be examined, and even subjected them to cross-exam i- 
jiation without being sworn, they must be held to have consented to 
iheir being so examined, and the making of such an objection after- 
wards was a breach of good faith. If the charge which the arbitrators 
iiubseguently admitted had been brought to their notice, and accidentally 
4>mitted by them, it would have been a sufficient ground for setting aside 
the award, bat this did not appear to be the case. So if there had beeu 
A gross mistake in figures. 

Rule discharged. 
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MURDOCH r. PITTS. 

April 17. 

Proof of a promise to pay " as soon as possible" m not sufficient to take s caie 
out of the sutute of limitations, without proof of Uefendaiu's ability to pay. 
Diisentiente 11a li burton, J. 

This was an action commenced on the 14th day ofFebmarj, 1853 
to recover the sum of £168 15s. 7d., being the amount of an account al- 
Jeged to have been stated between the plaintiff, WiUiam Murdoch^ JStq^ 
and defendant, on the 16th day of February, 1847. The defendant 
pleaded the statute of limitations. At the trial before Halibcrtox, J. io 
the sittings af\er Michaelmas, the plaintiff's witness, in his direct ex- 
amination, proved an admission of and promise, within six years before 
action brought, to pay a debt subsisting sometime previously, and, on 
cross-examination, stated that *' at the time of the promise defendant paid 
that he had been unfortunate in business ; but he said the account was 
correct, and he would pay it as soon as posnbU, and teas sorry he teas 
ftnable then to do so. His losses he said arose from his agent having 
neglected to effect an insurance for him according to orders. The promise 
was not quaKlied by a condition of ability. I did not take his word» 
down, but those are the very expressions as far as T can recollect. He 
did not speak of means, for he had no means. The impression on my 
mind was that he would pay it as soon as he was able, but nothing was 
faid about means. Tluit was all that took place between us'\ 

The learned Judge directed the jury to find a verdict for the plain-, 
tiff, which they did accordingly, and granted a rule nisi to set aside the 
verdict as against law and evidence, and for misdirection. This rule 
was argued on the 8th inst. 

The Attorney General^ in opening the mle, commented on the evi- 
dence, and contended that this was a qualified promise, depending on 
defend:int*s ability, and not, therefore, sui&cient to bring the case out of 
the statute, as there was no proof of the defendant's ability to pay the 
demand at the time the ;vction was brought. Cites Taylor on Evidence, 
1. 528, and 2. 721, note (t) and cases there cited. In Tanner \. Smarts 6 
B. and C. 603, and 9 Dow. and Ry. 555, S. C, which is the leading 
case, the words were, '^ I cannot pay the debt at present, but I will pay 
as soon as I can.'* Lord Tenderden thus lays down the principle which 
lias since been followed, ^ Upon a general acknowledgment, where 
nothing is said to prevent it, a general promise to pay may and oagfat 
A to be implied, but where the party guards his acknowledgment, and ac«> 
\ U with an express declaration to prevent any such implica- 
I wbj sliouUl no! the rule ^ exprtssum facit cessare taeiiHm'^ ^tpplj ? 
T. ITtVAoiHt, 4 M. and P. M\. wvd 7 Bin^. 167, S. C, the 
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words held to form a conditional promise were, " That he (defendant) 
was incapable to pay the money, but that he woald pay as soon as he 
had it in his power to do so.*' So also Ai/ton v. Bolt, 4 Bing. 105, '< He 
should be happy to pay the debt if he could.*' It was held that defen- 
dant's ability must be shewn. So in GoiUd v. Hurley, 2 M. and P. 581 , 
** He was going to HanUy, and in the course of the week he would help 
the plaintiff to £5 if he could.** Edmunds v. Downs, 2 Crompton and 
Meeson 459, "As soon as convenient." Waters v. Thanet, 2 Q. B. 757, 
" Whenever his circumstances might enable him to do so, and when 
called upon for that purpose.*' Dames v. Smith, 4 Esp. 34, " I think I 
am bound in honor to pay the money, and shall do it when I am able." 
A' Court V. Cross, 3 Bing. 829, " I know that I owe the money, but the 
bill I gave is on a three penny receipt stamp, and I will never pay it*' 
Besford v. Saunders, 2 H. Blackstone 116, " Whenever he was able.*' 
Scales V. Jacobs, 3 Bing. 638, " It was not in his power to pay, but as 
soon as it was he would.*' In this case the Chief Justice said, '^That the 
statute of limitations was not a statute to protect parties against loss of 
evidence, but to quiet claims. To sue a defendant when he has slept 
six years over his rights — when time and misfortune may have disabled 
the debtor from discharging his obligation, is at once iniquitous and anti- 
christian.*' Cites also 8 Ad. and El. 221 ; 9 Mee. and W. 629. 

Ritchie shews cause. Had defendant said as soon " as I am able," it 
would have been a part of the agreement, and, therefore, would qualify 
the promise. But ^^ as soon as possible*' is a very common expression 
used to signify that defendant would make exertions to pay the debt 
speedily. It is hardly possible to make a promise without saying as 
much as this. Accordingly, we find that, although this phrase is so ex- 
ceedingly common, when parties are applied to for payment it has never 
been held to be a qualification. Thare are many expressions in the 
books which have been held to be qualifications, but this is not among 
them. The rule laid down in Taylor on evidence is, that there must be a 
clear and unqualified admission. Here the admission and promise proved 
in the direct examination were direct and simple, and in cross-examina- 
tion the witness, it is true, states that he said he would pay " as soon as 
possible," but he also states that " the promise was not qualified by a 
condition of ability." It is evident, therefore, that the witness under- 
stood the words in their ordinary acceptation, viz., not as a condition, 
but as words of hope and encouragement to the plaintiff. In this respect 
the case is distinguishable from cases cited in Taylor on Evidence. A 
party says " he will pay if allowed time." Here is clearly a condition. 
In another case the words upon which the plaintiff relied were coupled 
with an expression that defendant ^ would have nothing to do with the 
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]>laintiff *ji claim/' There was no promise in that case. In Tanner t 
Smart, tlie words were, ^^ I cannot pay at present, but will pay as sooi 
as I can/' In that case there was no clear and explicit admission of 
the debt. Here the defendant expressly admitted the debt, and express- 
ly promised to pay it His saying he was sorry because then unable to 
pay was a mere apology, and will not make the promise eonditionaL— 
In A* Court v. Cross, 3 Bing. 329 , Haydon v. Williams, 4 Moore and 
Payne, 811, 817 ; the parties shewed an evident intention of guarding 
themselves, but no person can draw such an inference frona the defen- 
dant's language in tliis case. 2 Saund.31d9 lasted.; 3 Bing. N. C 
883. 

From these cases it appears that, in order to make a promise condi- 
tional, the expressions must be such as both parties may understand at 
a condition, and not mere words of hope and encouragement, and I con- 
tend, therefore, that this is an unqualified and unconditional promise. 
Mitchie also contended that the expression relied on by defendant was a 
mere unguarded expression extorted under cross-examination. 

The AUomey General, I admit that, upon the direct examination alone, 
there could not have been a doubt of the plaintiff's right to recover. 
But it is qualified by the cross examination, and both must be taken to- 
gether. Importance is to be attached not only to the precise words 
used, but to the impressions of the witness, who is a man of sagacity, a 
merchant in partnership with the plaintiff, and who had ample notice of 
the defence. It is true, he states that it was an unqualified promise, 
but he states afterwards that his own impressions at the time was that 
he would pay as soon as he was able. The debt was then eight or nine 
years old, and it is very unlikely that the defendant intended to give the 
plaintiff the means of arresting him the very next day. Even includ- 
ing the impression of the witness, we have the express words of defen- 
dant, that he would pay '' as soon as possible." Surely this is some 
qualification of the promise, and the slightest qualification is sufficient 
1 Russ. and M. 225 ; Evan's Pothier from Angell on Lim. 225. Al- 
though these exact words are not to be found in any of the decided ca- 
*es they are strictly analogous to the words " as soon as I am able" and 
similar expressions in several of the cases cited, and much stronger 
than " as soon as convenient," which was held sufficient to require proof 
of ability in Edwards v. Doumes. It means as soon as I can, and 
nothing else. The vrord possible is derived from the Latin through the 
French. In the French it always implies power or ability, thaa "jPa»W 
taut son postibU*' means to do one's utmost lu meaning in Latin is 
the same as in « Qtnd altud possum nisi moerere autjhre:' This is • 
Cicenmian phrase, and no word in the language can more strongly ezpraM 
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ability than the word ^^posnem'' in this passage. Cites 2 Q. B. R. 757 ^ 
Almon V. HiU^ decided in this Court in Trinity Term, 185L* 

The Court now delivered judgment. 

Hai^libubtoit, C. J. It appears to me that in all ifs essential fea- 
fqres this case resembles that of Tanner v. Smarts ^ B. and Cm and^- 
therefore, ought ta be governed by the decision therein, which was made 
with much consideration, and with a deliberate review of the many oon- 
flictiiig decisions on the statute of frauds. Since then it has been heU 
fhat whenever an attempt is madle to take a case out of the statute by 
proof of a promise, within six years before action brought, unless the* 
promise is unconditional, the plaintiff cannot recover without proving 
the condition annexed tcr it to have occurred. The decision in Tanner 
t. Smarty went upon very broad grounds. There the defendant pro^ 
mised to pay when he* was able, and the Court decided that it was in- 
cumbent upon the plaintiff to prove the defendant's ability to pay, be-^ 
cause the action is fotmded upon the promise then macSe, for which ther 
prior debt is deemed the consideration. It was contended at the argu^ 
ipent of this case that the promise proved by the only witness who was* 
examined, was positive and unconditional on his direct examination i 
and that ther declaration that '* he ufould pcpy it as soon as possible anJ 
was sorry (hat he was unable then tcr do so,** was extorted from him by 
Ifce defendant's counsel, when he (the witness) was not aware of the user 
intended to be made of these words. The line of argument adopted to^ 
do away with the effect of them, was new to me. It was, in effect, that 
the Court were to confine their attention to what the witness had said 
mx his direct examination, and to pay no regard to what had been ex" 
torted from him when cross-examined. Ta what purpose, then, is ther 
time of the Court so frequently taken: up by long cross-e^minations^ 
which frequently make a very different impression upon the mind fronv 
fhat which was left at thfc termination of the ^rect examination. Wer 



* Almon t;. Hill, Trinity Term, 1851. In thiq cftse tBe plaiiitiff proved that the* 
ctefendant repeatedly acknowledged the existence of a debt, amTon one occasion, abeirl 
two years prcTtons to the trial, upon being pressed to sute what objection he bad 
10 the accoant, which had been previoasly rendered to him, he pointed oat two items- 
to which he objected. Bat tfie witness by whom this CTfdence was given also stated 
that the defendant always told him that hi was not ableto pay. Verdict fbr plaintSff. 

Bliss^ J. in delivering the judgment of the Coart remarked as follows, "* Now« 
while the defendant admits the debt, he states also his inability to pay it. Can we 
say that an acknowledgment &bs guarded and qnalified raises an implied promise 
to do that which the defen junt says he etmnot do— pivy when reqaestea 1 It wouldf 
be wresting langaage from its obvioas meaning to give soch a constmction to it,- 
aad wonld involve a palpable iaconsiite&cy.'* 

It was also held in this case that pmaent into Court of a piul of the plainUflf *r 
demand, does not take the- case out of the statnte of limitations as to the residue. 

Raifl abtoluU for aew trial 

Counsel for Plaintiff, Ritchie. 

OoQMel ibr Defendant^ O. R. Yming. 
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\vil1ingly suppose that the witness was not aware of the effect of the 
subsequent declaration that he would pay as soon as possible^ 4^c.y for had 
he been aware of it, it would have been dishonest in him not to have 
stated it in the first instance. It was also contended that the word pos- 
sible might apply to time, as well as to the defendant's ability. If so, 
that question should have been submitted to the jury. If applied to 
time, it might mean as soon as I can count the money and transfer it 
from my hand to yours, or as soon as I can go to my home and bring it 
from there, but can the circumstances which the witness detailed, admit 
of the inference that it applied to time. He laments that he was unable 
to pay thetif and states that his inability arose from the negligence of 
his agent, who had failed to comply with his orders to effect an insu- 
rance. Under such circumstances the words, as soon as possible, can 
have no other meaning attached to them than as soon as I am able. 
The witness closes his cross-examination by saying, " the impression 
made upon my mind was that he would pay it as soon as he was able, 
but nothing was said about means". Nothing was said about means in 
Tanner v. Smart, where the words, "as soon as I am able", were held to 
make it incumbent upon the plaintiff to prove the defendant's ability. 
That case must govern this, and the rule to set aside this verdict and 
grant a new trial must be made absolute. 

Bliss, J. This case appears, in my own mind, very plain. My 
only difiiculty arises from the strong opinion of my brother Halibcr- 
TON as to the effect of the evidence. We not need to look at impres- 
sions of the witness, although I understand the defendant's promise the 
same way. I understand the defendant to have meant to say " I will 
pay as soon as I can," which is the same meaning as the words used in 
Tanner v. Smart. Reference has been made to Almon v. HilL There 
was no prombe proved in that case, but an ample acknowledgment ac- 
companied by a statement by defendant that he was unable to pay. I 
thought that this did not take the case out of the statute, but upon sub- 
sequent examination I concurred with the rest of the Court that this 
expression qualified the promise. 

Haliburton, J. I have considered this case well, and remain of 
the same opinion which I expressed at the triaL I do not look so much 
to the exact words as to general principles. There have been a host of 
irreconcileable decisions under the statute of limitations. The objects 
and principles of the statute seem to have been lost sight of by the 
Courts previous to the case of Tanner v. SmaHy which decides that a 
mere admission is not sufficient, but there must be an admission fnim 
which a promise may fairly and clearly be inferred. This decision was 
necessary from the previous unsettled state of the law ; some of the. 
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decisions having held that any promise at all was sufficient to take a 
case out of the statute, and one on the other hand went the monstrous 
length of holding, that a fraudulent man who admitted the justice of the 
claim, but declared that he would not pay it, should escape under the 
statute, which was only intended to shield a man who may have lost his 
receipt, as he would be very likely to have done after six years had 
elapsed, from paying his debt twice over ; and to prevent the numerous 
cases of injustice which would arise from permitting parties to proceed 
without restriction for the recovery of stale and neglected claims. The 
Colonial Courts following implicitly these decisions, and thus surrender- 
ing their discretion and judgment to others, have been dragged through 
all these mutations. 

But, although the decision in Tanner v. Smart was necessary at the 
time, too much has been made of it, and, in fact, whenever it comes up 
we hear of nothing else. It is applied like Procrustes' bed. If a case 
is too large for it, a piece is cut off, and if too small, it is stretched to 
the requisite dimensions. But, giving to that case the full force which 
is claimed, I do not consider that the evidence in this case comes within 
it. Had the defendant said " I will pay as soon as I possibly can,'' or 
" as soon as I have the means," it would have been different But I do not 
consider, taking the whole evidence together, that defendant referred to 
his means at all, as qualifying the promise, when he used the expression. 
It is a very common expression to say, " I Will pay as soon as possible", 
and its ordinary acceptation in such cases is, that a party will pay very 
soon, if not immediately, and will exert himself to pay it. It does not 
follow that he did not make a promise which he knew he could not ful- 
fil. This is very often done. Nor is it likely that defendant had re- 
ference to the decided cases, and wished to protect himself under them. 
On the contrary, he used the words in their ordinary sense, and they 
should be interpreted by the rule that a man is to be understood to use 
words in tkeir ordinary and popular signification. The witness swears 
that the promise was unconditional, and such was my own impression, 
which I still retain. The construction to be put on the words used is a 
question for this Court, and if we tie ourselves down too closely to the 
case of Tanner v. Smart, we are giving to it a legislative authority 
to which it is not entitled. My own opinion is that it may be called a 
protrusive decision, advancing far into the powers of legislation, and not 
so much explanatory of the statute as imposing to it additional condi- 
tions. Abbott, C. J. seems to have had this difiiculty in view when he in- 
troduced the subsequent statute now known by his name. I am of opi- 
nion that this rule should be discharged.* 

* The abo.vo is the substance of the leanicg Jadge's opiDion from our stcno\^ra- 
pbic notei.— fictOBTEs. 
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DoDD, J. was absent on circuit. 

DebBarres, J. I cannot concur with my brother Haliburton, ai, 
taking the whole evidence together, I do not consider that the defen- 
dant intended to make a promise which was to be binding apon him im- 
mediately. I can easily understand how the Judge who ^es a cause 
may form impressions from what occurs at the trial, with whidi others, 
who have only the written report to guide them, cannot coincide. This 
appears to me to be a conditional promise, and, as there is no proof of 
the defendant's ability, I think the rule should be made absolute. 

Rule absolute. 



BROWN V. WALLACE. 

April 29. 

The Court will not grant costs of the term for not proceeding to trial, when it ap- 
pears that the defendant wan not ready for trial when the caasc was called. 

In considering an application for coiitts of the term the Court will act upon their 
discretion, npon the circumstances of the case. 

A plea that '* the defendant is not indebted as alleged," is irregular under the new 
rructicc Act, which requires the particular defence on which a party relies to be 
pleaded. 

The AttorneTj General moves for costs of tiie term upon affidavits that 
i]\Q defendant had pleaded, and tliut the plaintiff might have put the 
cause at issue in time for trial by tiling his replication, although he had 
not done so. That the plaintiff had not only given notice of trial, but 
had stated his intention to proceed with the cause, and authorised the 
defendant to send for his witnesses, two of whom had come a distance of 
180 miles to give evidence, but plaintiff had not proceeded to trial when 
the cause was called. 

JohnstoUy Q. C. in opposition to the rule, applies to the discretion of 
the Court upon affidavits, shewing for grounds that the cause had been 
called for trial unexpectedly, owing to the parties in causes standing 
prior to this cause on the docket not being prepared for trial, in conse- 
quence of which the whole docket had been called over on the third 
day of the sittings, while several causes remained for trial. The plain- 
tiff was ready for trial had the Court adjourned until the next morning. 
Had they done so the plaintiff would have proceeded, but it thus hap- 
pened unfortunately for him that he was unable to do so. But it ap- 
pears also in this case that the defendant was in the same predicament, 
as his witnesses did not arrive until the evening of Wednesday, whereas 
tlie cause was called on Wednssday morning. As, therefore, the de- 
fendant was not ready to proceed any more than the plaintiff, he has 
no right to visit the whole expense of that which was, perhaps, a mu- 
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taal misfortune on the plaintiff. IJesides, the plaintiff was willing to 
have agreed to any proposal from the defendant for trying the cause by 
consent on a subsequent day. 

The Attorney General in reply contended that the defendant was 
bound to be ready, and if his witnesses did not arrive it would have 
been his misfortune, for which he would have had no remedy. His 
rights, and those rights were not only strictly legal, but perfectly 
equitable, should not now be denied because his witnesses were acci- 
dentally detained by the state of the roads, more especially if, as was 
contended, their not arriving on Wednesday would have deprived the 
defendant of their testimony. But such would not have been the case. 
The cause would have necessarily occupied more than one day, and 
had it been proceeded with when it was called, the defendant's witness- 
es could not have been examined before Thursday morning, whereas 
they were in town on Wednesday evening. As for consenting to try 
the cause on a subsequent day, he could only say that no such offer had 
been made by the plaintiff. Had it been shewn that such an offer had 
been made by plaintiff and refused by defendant, this rule might have 
been opposed with some shew of reason and justice. Cites Archbold*a 
Practice, and 11 M. and W. 101. 

IlALLinuRTON, C. J. Thc Court have already explained the neces- 
sity which exists for adhering rigidly to the rule requiring parlies to be 
prepared to go trial when the causes arc called, and that rule tlicy feel 
bound to sustain, as it cannot be deviated from without placing thc par- 
ties on unequal terms, and doing injustice to defendants, who are bound 
to be prepared when their cause is called. But the Court have done 
all in their power to prevent inconvenience arising from the operation 
of the rule, by offering to try any cause by consent of parties. The 
cause of Mair v. The City of Halt/ax was tried in that way, and the 
Coart were equally willing to try this, or any other cause, in the same 
manner. Had the defendant offered that course and the plaintiff re- 
fused, he would have been in a better position in moving this rule. I 
consider that it was incumbent on the defendant to make the offer to 
the plaintiff, as the latter had evinced his disposition to try the cause, 
and, therefore, I would not grant the rule, even if the defendant's wit- 
nesses had been in attendance. 

Bliss, J. concurred under the circumstances, especially as the defen- 
dant himself had not his witnesses in attendance, and, therefore, the 
cause going over was a benefit, instead of an injury to him. 

Rule refused. 



2GC CRirPS r. MARRIOTT. 

Johnston, Q. C. moves in the same cause for leave to withdraw kii 
replication, and both demur and plead to one of the defendant's pleas, 
for the purpose of obtaining the opinion of the Court as to the plead- 
ings required under the practice act. The statute requires the general 
issue to be avoided, and the defendant in this action in answer to a count 
for not paying the plaintiff for building a house, pleads that he is ^^ not 
indebted to the plaintiff as alleged." This appears to be more general 
than is authorised by the letter or spirit of the act, which requires that 
the specific facts on which the respective parties rest their case should 
be stated in the pleadings. 

The Attorney General contra. This is not more general than the plea 
that " the defendant did not promise as alleged," which is authorised bj 
the act, being the old general issue in assumpsit in a shorter form. 
Every plea under the old practice, and he presumed under the new 
also, must be sufficiently general to cover the whole cause of action. In 
this case there are two distinct defences to different portions of the 
plaintiff's demand, and this plea was inserted to cover both. 

^ Bliss, J. In such a case the proper course would be to distinguish 
the items to which the separate defences would apply and plead to each 
Feparately in one plea, thus, " as to the goods sold and delivered, the 
defendant denies that he purchased tiie goods as alleged, and as to the 
money lent, the defendant says that it was repaid to the plaintiff." The 
plaintiff, at least, would have no right to complain of this particularity, 
as it gives him more information than he was entitled to under the for- 
mer practice, and 1 think it is the mode of pleading required by the 
act. The plea that the defendant did not promise is adapted to cases 
which depend on special undertakings. 
Pleadings amended by consent. 



CRIPPS V. MARRIOT, 

April 29. 

Lyuch^ for plaintiff, after the decision in Brown v. Wallace^ moves to 
discharge a rule for costs of the term obtained by Sutherland in a pre- 
vious part of the day, upon affidavits that the plaintiff's witnesses were 
ill town when the cause was called, that he was willing and anxious to 
fry the cause, and had proposed a reference when it was found that the 
cause could not be tried. 

Sutherlandy contra, 

IIallibcrtox, C. J. ihougUl \Vv% yvA^ ^v^^xov^^V'j ^^tvt^ should be 
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discharged, upon the same grounds laid down by him in Brown v. 
Wallace. 

Bliss, J. I do not go quite so far as His Loinlship the Chief Justice 
in Brown v. Wallace^ as I consirlered it very material in that case that 
the defendant himself was not ready for the trial, and I decided upon 
this point in connexion with the other. Here it is not sworn that tte 
defendant was not ready for the trial. 

'Rule refused. 



HEFFERNAN v. LACY. 

April 29. 

The iDsoWcncy and permanent absence of the defendant is a snfficient ground for 
A rule to enable the plaintiff* to enter a stet processim. 

The Attornry General moves for non proSy upon the usual affidavit, in 
a cause which had been several years at issue. 

H, Twining, for plaintiff, shewed cause on affidavits that the defend- 
ant had left the Province after the cause was at issue, and before plain- 
tiff was ready for trial, in insolvent circumstances, leaving no property 
out of which a judgment could be satisfied ; that he had left with the in- 
tention of residing permanently out of the Province, and in consequence 
of his absence no step had been taken in the cause for four years ; that 
plaintiff's attorney had offered to consent to a stet processus without 
costs, which the defendant's attorney had refused. There arc many 
cases in which the insolvency of defendant has been held a sufficient 
excuse for the plaintiff not proceeding to trial in answer to a motion for 
non pros. Cites 5 Dowl. 91 ; 2 Doug. 671 ; 6 Dowl. P. C. 695 ; 1 
Dowl. and Lownds. 

The Attorney General stated that he wished to get rid of the cause, and 
intimated that he would submit to the recommendation of the Court. 

Court. We think the plaintiff has shewn ground for a stet processus, 
and recommend that this course be adopted — otherwise, let the cause 
stand as it is without costs on either side. 

Rule granted accordingly. 
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DRUMMOND v. CARRITT. 

April W. 

The time for scrvinj; notice of trial, not bciDg fixed by the new practice act, b to 
be rei^ulated by the prnctice of the superior Courts of common Inw in England. 

Where short notice of trial was given, and verdict taken (or plaintiflf subject to the 
objection, the verdict was set aside. 

Hamilton moves to set aside verdict for plaintiff ujx)n affidavit. 

This was a new cause, and it appeared that when it was called on the 
last day of term, Hamilton objected to its being called, as the defendant 
had not had sufficient notice of trial. When the cause was called for 
trial, on the second day of sittuigs, the objection was again made ; but, 
on the recommendation of the Court, a verdict was taken for the plain- 
tiff, by consent, subject to the objection. 

By the 215th section of the new practice act, the practice and proceed- 
ings of the Court, in cases not provided for by the act, are to conform as 
nearly as may be to the practice of the superior Courts of common law 
at Westminster, preferring, when there is a difference, the practice of 
the Queen's 15ench. By the English practice, as well as by the statute 
law of this Province before the passing of the new })ractice act, the 
defendant who resides in another county llian that in which the cause is 
to be tried, is entitled to fourteen days notice of trial. The new practice 
act makes no mention of notices of trial, but repeals all former acts 
regulating the practice of the Supreme Court ; therefore, the only guide 
in this matter is the practice of the English Courts. In this cause, the 
defendant was, on the 12th of April, served with notice of trial to take 
place on the 18tb, the first day of sittings, and therefore had but six 
days' notice. This was insufficient ; the entry of the cause was irregu- 
lar, and consequently the trial also, the objection not having been waived. 
The verdict was therefore irregular. 

Lynchy for the plaintiff, suggested that a plaintiff was at a disadvan- 
tage under the new practice act, as he could not annex a notice of trial 
to bis declaration as under the former practice. 

Court. The practice has always been to put the notice on the 
declaration, and there is nothing to prevent a plaintiff adopting this 
course, under the new practice, for his own convenience ; but we do not 
tax for it when the defendant prefers to save expense by suffering a 
default . 

L^ch contended that as no verdict was actually taken, tlie role was 
xmnecessary. 

CouBT. It appears by flie iuAg^tf a mvuMlfi^ iVwvi W\^w was a verdict 
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with leave to move. If defendant bad not moved, plaintiflT might have 
entered judgment. The plaintiff has got an advantage to which he is 
not entitled, and the defendant is under the neceaaitj of obtaining a rule 
tojprotect himself. 

Rule absolute. 



McDOUGALL v. McDONALD. 

April 29. 

This being the last day of sittings Ritchie for defendant moTes for 
costs of the term, on an affidavit that the plaintiff did not proceed to 
trial. 

Sutherland objects that the cause was not at issue for want of the 
plaintiff's replication. 

Ritchie, The plaintiff might have joined issue and compelled the 
defendant to go to triaL 

Rule granted. 



O'CONNOR V. FISHER 

April 29. 

The Court will not grant a mle for turn pros for not proceeding to trial, even after 
a peremptory undertaking to try, entered into by plaintiff the previous term, where 
there is a serious intention to try the cause on the part of the plaintiff. 

A rule staying proceedings until the parties had mutually delivered plans will not 
prevent defendant, who has complied with the rule, for moving for costs of the term 
against plaintiff for not proceeding to trial, the plaintiff not navlDg complied with 
the rule. 

Lenoir for defendant moves for a rule for nan pros for not going to 
trial upon the usual affidavit, a peremptory undertaking to try this term 
having been given in Michaelmas Term. 

Johnston^ Q. C. shews cause on affidavits that it was an action of 
ejectment upon a very ancient title, that it was necessary for the plain- 
tiff to go through an elaborate course of evidence, to institute inquiries 
and search for documentary evidence, and in case it could not be found 
for secondary evidence, to supply its place, and that it was impossible 
for him on this account to be ready for trial this term. He also con- 
tended that Uie plaintiff was not in a position to \\sk tox ^ x\i\!^^ ^^ <:^ti* 
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sent rule never having been signed by the plaintiff's attorney, owing 
to its being vague and uncertain, and also because on the 12th instant a 
Judge's order had passed requiring each party to furnish the other with 
plans, and staying proceedings in the mean time, which rale had not 
yet been complied with, and was still in force. 

Lenoir in reply stated that there was a misapprehension of facts as 
to delivery of the plans, and contended that the consent rule was suffi- 
eient, as the default in signing it rested with the plaintiff, and not with 
the defendant. 

Halliburton, C. J. The rule that a party is to be subjected to a 
non pros, who does not go to trial in three terms, is never brought into 
action when it is apparent that there is something to try. Here we find 
that plans have been very recently ordered on both sides, and both par- 
ties state their intention to contest the cause. The defendant is entitled 
to a peremptory undertaking, which we can control next teinx if we 
see fit. 

Bliss, J. On sufficient grounds shewn next terra, we will either 
grant a non proSf even if the defendant does not take a peremptory un- 
dertaking, or, on the other hand, we may still further enlarge the period 
for trial. The peremptory undertaking, if not fulfilled, does not entitle 
a party to a non pros as a matter of course under all circumstances^ but 
it operates as a stimulus upon the plaintiff to go to trial. 

Lenoir then applied for a rule for a peremptory undertaking, and 
also for the costs of the term, but the Court under the circumstances 
refused to give the costs of the term upon the affidavits on file. 

Rule for peremptory undertaking granted. 



Lenoir subsequently moved for the costs of the term upon an a£^da^ 
vit that the Judge's order to deliver the plans was obtained at the in- 
stance of the plaintiff, that the defendant had delivered a plan to the 
plaintiff's counsel, and had prepared for the trial, but that the plaintiff 
had not delivered a plan nor gone on with the trial. 

Johnston^ Q. C. contra contended that defendant was not in a position 
to move, as the order staying proceedings was not discharged. 

Halliburton, C. J. The defendant has complied with the rule» 
but the plaintiff has not. The plaintiff is notj therefore, in a position 
to oppose the rule.. 

Rule {runted. 
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FAIKBANKS el. al v. UNION MARINE IN& CO. 

April 7. 

Action on policy of insnrance corering voyage from Halifax to Fernambnco and 
a market, vessel pot into fiarbadoes, as plaintiff alleged, to repair damages. Plea 
of deviation, that vessel pat into Barbadoes not for the parpose alleged, bat to seek 
a market, and atterwerds saUed from Barbadoes to Trinidad, and thence to St. Tho- 
mas, in search of a market. Held that the plea was bad for duplicity, as disclosing 
ftveral distinct acts of deviation. 

A party who prefers to answer a plea to which he might have demarred for aiga- 
mentativeness or duplicity, is boand to answer any material allegation contained in 
the plea. 

Plea in answer to an allegation of constructive total loss and abandonment, shew* 
ing a deviation before abandonment, and a resumption by the plaintiffs of the 
voyage after abandonment, and alto of the control of the property, and its sale at ano* 
ther port before reaching destination. Held that plaintiff was bound either to de* 
mur for duplicity or to answer the deviation, the subsequent resumption of the voy- 
voyage, and also the sate of the cargo aid abandonment of the voyage at St Tho- 
mas, each of these being material averments. 

Plea of deviation does not answer a partial loss occurring previous to the devia* 
tion Declaration alleging a partial loss before going to Barbadoes, followed by a 
subsequent total loss after arrival there. General plea of deviation. Held that the 
plea should have stated that the deviation took place before any loss occurred. 

General plea of deviation, in answer to a count stating that vessel went to Bar- 
badoes as a port of necessity, where there was a constructive total loss and abandon- 
ment, must aver that the deviation took place before any loss occurred, or other- 
wise must controvert the alleged necessity. 

The count alleged that no vessel could be procured at Barbadoes to carry on the 
goods. Plea that plaintiffs made no inquiry, and took no means to send on goodS) 
held bad as not amounting to a denial. 

Whether in ca»e of shipwreck the master is bound to send the goods to an inter- 
mediate port for re-shipment, when there are no means of transport direct to desti* 
nation or cargo, if any such obligation exists, is a question depending on special cir- 
cnmstances, and the possibility of such means of transport existing need not be spe- 
cially negatived in a declaration to recover insurance for loss of gcMxIs. 

This cause was argaed on demurrer in Michaelmas Term. 
Counsel for plaintiff, Johntton^ Q. C. and t*a%rhank$y Q. C. 
Counsel for defendants, Ritchie. 

Bliss, J. now delivered the opinion of the Court. 

This case comes before us on special demurrer on the part of the plain- 
tifis to certain pleas of the defendants, and bj the defendants to certain 
replications of the plaintiffs. 

The declaration is on a policy of insurance on a cargo of fish from 
Halifax to Pemambuco and a market The first count, afler setting out 
the policy avers that after the ship sailed on her voyage, she was so 
modi injured by tempests that she was necessarily obliged to proceed 
to a near port, and put into Barbadoes in a disabled condition, and 
wholly incapable of performing the residue of her voyage ; that by rea- 
sun of the said tempest and the perils of the seas the goods composing 
the said cargo were wetted, damaged, and spoiled, and were, from these 
causesi when they reached Barbadoes, in a state of incipient decay ; that 
btfore the ship could have been repaired and could afler that have reach- 
ed PemaDibuoc^ the cargo would, from the cause aforesaid^ have beenL 
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destroyed, changed in its nature, and worthless, and before it coald 
have been transhipped and carried there in any other vessel, it would, 
from these causes, have been so destroyed ; that so by the perils of the 
seas a total loss is accrtked ; and that notice of abandonment was there 
upon given by plaintiff to the defendant 

The second count more simply alleges thai whilst the ship was on her 
voyage, the said goods were, by the perils of the seaS, wholly lost ; anrf 
avers also an abandonment to the defendants. 

The third count is very similar to the first, and need not be more par- 
ticularly noticed. 

The fourth plea of the defendant is to the first count. It alleges that 
the ship did not put into Barbadoes for the purpose of repairing damages, 
but to seek another market for her cargo, and deviated thus to Barba- 
does from her original course ; that from Barbadoes she went to Trin- 
idad ; and thence again to St. Thomas in seaich of a market That at 
St. Thomas the cargo was sold without any survey or examination, or 
its condition being known. 

The replication to this is, that the ship went to Barbadoes in prose- 
cution of her voyage, for the preservation of her cargo and for repairs, 
ahd not for the object mentioned in the plea. To this the defendant de- 
murs specially. That the plea itself is bad, as being double, I do not 
doubt. It meets the averment in tlie declaration, that the ship put into 
Barbadoes from necessity, by asserting that, on the contrary, she went 
in there in search of a market If that were so, it was a deviation 
whicli at once put an end to the policy, and to the plaintiff's cause of 
action. If, however, the ship had from necessity, through stress of 
weather and in order to repair daunages, put into Barbadoes, she was 
bound to pursue her voyage, if it could be done with due expedition and 
in a direct course, to her ultimate destination. The plea, then, in as- 
serting that she afterwards went to Trinidad, and again to St. Thomas 
for a market, and there sold her cargo, shews further deviations from 
her voyage. But if we look to the count to which this is pleaded, we 
find that it sets out several circumstances from which a constructive to- 
tal loss is asserted to have taken place, and that thereupon notice of 
abandonment was given by the plaintiff to the defendants. The latter 
part of the plea, then, offers to this, argumentatively at least, an an- 
swer, — and in this view contains certainly a material allegation. The 
plaintiffs, I think, if they did not demur to this plea for duplicity and 
argumentativeness, as they might ha\'e done, were bound to answer, if 
they answered at all, every material averment in it. This is the gene- 
ral rule in pleading. I Chitty,5I5, Steph. Plead. 296. Thus in Bol- 
ton V. Cannon, 1 Vent. 271, it is said — " Unless the party demurs for 
doubleness, he is bound to answer all the matters alleged. So in Byr§ r* 
jf, 6 M. and W. 274 ; Parke, B. remarks " that the plei^ wmd^ 
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be undoubtedly bod for duplicity. The replication also would be bad 
without doubt, if it answered only one of two grounds of defence". 

The sixth plea is also to the first count. It states that af^er the ship 
Itad arrived at Barbadees, she sailed again, without any examination into 
the state of her cargo, in search of a market to Trinidad, and thence 
to St. Thomas, where the cargo was sold by the master, who, as super- 
cargo, was the plaintiff's agent. Here there is at least an assertion of 
the ship's having again sailed and deviated from her voyage, — and also 
of a resumption by the plaintiffs through their agent and supercargo, of 
A control over the property and a sale of it. If these circumstances do 
not, as they profess to do, sufficiently answer the plaintiff's allegation 
of a constructive total loss and abandonment thereupon, the plea should 
have been demurred to. If answered, it should have been answered in 
all material points, as I have already remarked. But this replication 
neither admits and avoids, nor denies any of these allegations. And the 
answer which it does give is no answer to the plea. It asserts that the 
master, under the circumstances of the case, in the &x<3rcise of a wise 
discretion, abandoned the voyage at Barbadoes, and that the authority 
intrusted to him by the plaintiff over the cargo was there ended. But 
the defendants rely on facts which subsequently occurred to shew that 
both the voyage and the authority over the cargo were resumed, and 
these facts are not answered. If true and unexplained, they put an end 
to what had before taken place, and on which tlie plaintiffs rely. The 
plea, indeed, might be considered an answer to the replication, but the 
latter is no answer to the plea. 

The seventh plea to the first count is almost identical with the sixth 
plea, and the replication to it the same as the replication to the other. 

The nineteenth and twentieth pleas are to the third count, and with 
their replications follow pretty nearly the sixth and seventh pleas and 
their replications. 

The observations which have been made on the replication to the 
sixth plea will apply, therefore, to all these, and the same judgment must 
be given in all, in favor of the demurrer to these replications. 

I turn next to the plaintiff's demurrers. These are to the IStli, 14th, 
16th, and 27th pleas. 

The 13th plea is to the second count, which simply alleges a total loss 
by the perils of the seas and an abandonment to the underwriters. To 
this the plea answers that after the commencement of the voyage to 
Pemambuco, the ship, with her cargo, proceeded to Barbadoes, thence 
to Trinidad, and thence to St. Thomas, where the cargo was sold by 
the master in whose charge it had been placed by the plaintiffs, and 
that the voyage was wholly abandoned, and that the ship deviated from 
ber voyage, by means whereof the policy was put an end to. 

I think thii plea is double and therefore b%d. It y^Vv^^^ vcv ^^^V^ ^^it 
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three dittinct acts of deviation, each of which might vacate the pc^icjr 
and defeat the action. Mr. Ritchie^i argument was, that all these htim 
do hut establish one proposition — a deviation. It is perfectly correct 
that whenever several matters must necessarily be stated aa tha consti- 
tuent parts of one defence, or as mere inducement to the &ct relied oq 
ns an answer, that will not make the plea double. But it is eqoallj 
true that if it contain two matters, either of which would be a oomplele 
answer to the action, and the one is not necessary to the statement of 
the other, the introduction of both will make the plea double. It will 
not, I take it, remedy the defect, that the two facts may lead to one and 
the same conclusion. The present case may serve to illustrate the rule. 
If the ship had been compelled by necessity, and so was justified in de- 
parting out of her course, to go to Barbadoes, and had afterwards, with- 
out aiuse, been guilty of a deviation to Trinidad, these two facts might 
hnvo been well stated. They would have formed but one deviaticm and 
one ground of defence. The departure to Barbadoes would have been 
but introductory to and explanatory of the deviation from Barbadoes 
nfterwanls, which it might not without the other be easy to state. Bat 
liore an independent and perfect deviation in itself, to Barbadoes, as 
well as others to Trinidad and St. Thomas are alleged. By the first, if 
true, an end was at once put to the policy : if the first deviation could 
not bo sup(H)rted, the second or the third might be equally a good bar. 
They ftand, therefore, as distinct, unconnected propositions, each, one 
AS much as the other, being an answer to the count ; and each may re- 
quire, and |K««ibly in a ditferent way, to be replied to. One of the fa- 
uiiliar instances in the books to shew that distinct matters cannot be 
pleadiHl togt^hcr is, that the defendant cannot plead several outlawries. 
Yet two or more instiuioes of outlawry do not appear more to violate the 
rule tlian two aou^ of deviatiiw. Each single outlawry or deviation is 
n full answer* and two aols of deviation do not more constitute cme sin^ 
pr\^|HVMti\»u U'cau^e one general conclusion may be stated of both, than 
two iiistAuee:!^ of tHitlawry, which still only establish the fact that the 
)v:ui V w,*^$ outlawed). But the plea is doable in another particular. It 
>el9i out m^ i^dv titis threotVUd deviation, but a sale of the cargo and an 
alvuhUMunciU \4' the \o^aj^\ which are disiinci facts, and may amoont 
(\^ A dett'iu'e lK\Hi^ there had been no deviatMo. £adi may require a 
dooinl < nviY |H%»iWy admit ol' a ditiTcx^mt excuse or jusdficatioo. They 
4UW howvxer. aU ma^^rial taci^ and, as «^ have seea. mast be aevenlly 
\v|\)h(sI Cx\ if replied to ai alU The pUi&uff is, UieieiQra» well warrant* 
%sl in dea^ami^ u> iW |>loa. 

n«o \ 4ih i^ksi^ is \t^ aeiar^T the saaM as the hBt» and But &Uow its 

IV )i^ |>h« is HMhe Uiiol cv>«m. It » sbaphr a < 
\wm <^ tW |tw ii a Ax^ajiiXL%maiTsjM>a]^ lfthe< 
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it is pleaded had been in the common form, declaring for a loss without 
the statement of otlier particulars as the second count does, it may be 
doubted whether this plea would have been sufficient A deviation puts 
an end to the policy from that time, but can have no effect upon any 
Ims which may have previously taken place. It would seem, then, that 
if it is to amount to a good bar to the action, it ought to negative the 
&et that any loss had occurred before the deviation on which it relies. 
As this defence formerly could be, and generally was, given in evidence 
imder the general issue, such a plea may not be readily met with, but 
now since the new rules in England, this must be specially pleaded, and 
we have a plea of this kind in Hamilton v. SheddeUy 3 M. and W. 50. 
The declaration was for a total loss on a cargo on the homeward voyage. 
The plea alleges that before the said cargo wcu hit, the ship, without 
any sufficient cause, did not proceed on her immediate voyage, but de- 
viated, whereby the policy was wholly avoided. There is also a further 
plea, thai before the losi the ship was unreasonably delayed and detain- 
ed. There is no decision in any way touching the form of the plea, and 
therefore this is certainly no authority on that point, but we see from it 
the opinion which the pleader entertained of the necessity of thus aver- 
ring that the deviation was before any losi had taken place. When we 
turn, however, to the particular count to which the plea is put in, I can- 
not doubt that it is insufficient to meet it This count sets out that the 
ship, after she had sailed on her voyage, was greatly damaged by the 
perils of the seas and tempests, and compelled to put into Barbadoes ; 
that the cargo was, by those perils of the seas, greatly damaged, and 
from this and other causes which are enumerated, it alleges a construc- 
tive total loss and an abandonment ; that is, besides this total loss, a 
partial loss is therein shewn to have taken place before the ship put into 
Barbadoes. When the fact is thus asserted, if the defendants intended 
that the deviation on which they rely was this same departure to Bar- 
badoes which the plaintiffs say was necessary and justifiable under the 
circumstances stated, the defendants should have answered the fact of 
the previous partial loss, which is thus also brought to their notice. 

It does, then, appear to me that even if the plea without this allega- 
tion were sufficient in other cases, here at least it should have asserted 
that the deviation was before any loss had occurred, for without this it 
does not answer the whole count But the plea does not allege that this 
putting into Barbadoes was without excuse or justification. It ignores 
altogetiier the facts stated with respect to this in the count, and passes 
them by without notice. It merely alleges that after the ship had sail- 
ed on her voyage with the goods on board, she deviated from her said 
voyage without any sufficient excuse. That she might have done, and 
jet the departure to Barlmdoei have been strictly justified as alleged. 
It oannoty indeed, be coUected from the plea itYkefdi^T \^ ^^\&&% SxlXx^ 
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Barbadoes as an act of necessity is controverted, or whether that or 
~.) I • 'i!: r act of deviation is relied on as a defence. It is perfectly 
vM.i.>.-tt ML with this general statement in the plea of a deviation, that it 
was subsequent to all the events which are stated in the cx)unt, and even 
after the ship h.ad a-rain left Barbadoes. It may be assumed that it was 
so, for it is a general rule ihat a plea which has two intendments shall 
be taken most strongly against the defendants. As if in trespass the 
defendant plead a release without saying when, it shall be taken to have 
been made before the trespass was committed. 1 Ch. PL 464. The 
plea, therefore, in every view seems to be no answer to the count. If 
it is, it is only argumentatively so, and is bad. 

The 27th plea is clearly bad. 

The plaintiffs assert that no vessel could be procured at Barbadoes to 
carry on the goods to their destination. The defendants answer that 
they never inquired for them and took no means to send them on. This 
evades the question and proposes a matter wholly immaterial. Of what 
consequence is it whether the plaintiff did or did not make such inquiry, 
or (as the plea goes on to allege) that there were vessels there, if there 
were none there, which could take on the goods ? This is what 
the count had asserted, and this the plea does 7iot deny. 

Neither the pleas, then, nor the replications which have been object* 
ed to, can, in my opinion, be sustained ; and the plaintifis and defendants 
will both be entitled to the judgment of the Court on their respective 
demurrers. 

In the course of the argument on the last plea (the 27th), an objec- 
tion was taken by the defendant to the 3rd count itself, to which this 
plea applies, inasmuch as it avers that no other vessel could then and 
there be procured to carry on the cargo to Pemambuco, whereas, it was 
contended, if the cargo could have been sent on from Barbadoes to some 
other port, and there other vessels could be found to send it on to Per^ 
nambuco, this should have been done, and therefore the declaration 
should have negatived that it could have done. The point was rather 
incidentally taken, and by no means fully argued ; it nevertheless opens 
a question of some nicety. Whether, when a vessel, from stress of wea- 
ther, has put into a port of refuge, and no means are to be found ther^ 
of sending on the cargo directly to its destination, it ought to be sent 
on to an intermediate port, that it may be there forwarded, must depend 
at all events upon circumstances. The certainty that the means of 
re-shipment will be found in such other port— rthe distance or contiguity of 
that port — the expense-*^the state of the cargo — all the facilities or the 
difdculties of such a proceeding-^and probably many other circamstanoes 
which the inquiry would disclose, must be taken into account. It can 
scarcely, then, be properly considered as a question of pleading, and is 
one altogether of evidence alone. Ail, ^eiVi^v^, thai can be expeded 
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on such a point in a declaration like this, is to assert generally that no 
means of transport existed at Barhadoes for sending on the cargo to 
Pemambuco. That will not be a denial merely that there were then 
and there any means of sending on the cargo directly^ but that there 
were any means of sending it on in any way that the law would require 
that it should be sent on. This, I think, may be taken to be the pur- 
port of the averment here. If the case went to trial, and the issue turned 
upon this, the plaintiffs, I conceive, would not be permitted to limit the 
meaning of this averment to the existence of vessels at Barhadoes to 
carry on the cargo to Pernatnbuco directly, even though strictly con- 
strued, this might be the correct import of the words. They should b e 
construed most unfavorably for himself. lie must be taken to have 
meant that which would alone give effect to his statement, that there 
was a constructive total loss. This he deduces from (among other facts) 
the circumstance that there were no other vessels at Barhadoes which 
could carry on the cargo to Pemambuco ; and he must have meant 
therefore to deny that they could have been sent on in any way which 
would prevent this from being a constructive total loss. But if, on the 
other hand, the defendants were not satisfied with the averment as it 
stands, and considered it not sufficiently positive or certain in this 
respect, I do not say whether or not he could sustain such an objection ; 
but it could only, if at all, be on special demurrer for this cause, and 
cannot be taken advantage of under this demurrer which enables them 
only to go back to tubstanttal defects in any earlier stage of the pleadings. 

Judgment accordingly. 
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FALCONER t». SAWYER, d. al 

The Court will review a verdict negativing fraud in an assignment of personal 
property, and set it aside when contrary to a strong preponderation of evidence. 

The insertion of the usual capias ad satisfaciendum clause will not vitiate an exe- 
cution against a party w3io has been discharged from custody as an insolvent 
debtor. 

The language of the insolvent debtor's act of 1846, which permitted a plaintiff to 
take under execution property subsequently acquired by the insolvent, held not to 
restrain a plaintiff from taking under execution goods fraudulently assigned by the 
insolvent previous to his discharge under the act. 

An assignment of goods to a trustee, for the benefit of certain specified creditors, 
gives no legal right to those creditors, unless assented to by them, but the property 
remains subject to the control of the assignor, who may at any time revoke the 
trust. 

Quere. Whether creditors, to signify their assent, must execute the asiignmtnt, 
or whether thek aisent may be implied from other circamsUxicfii. 
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Whcfe personal property i« assi^tned bona fide to pay a debt dae the tnxstee, wbo 
accepts the trust, its revocation may be implied from sabaeqaent condact of the par- 
ties wholly inconsistent with the trast. 

This was an action of trover brought against John /. Sawyer j sheriff 
of Halifax, and Alexander James, as the attorney of the plaintiff, in a 
cause of Wyse v. Donoghue, for selling under execution in that cause goods 
in the possession of Donoghiie, which the present plaintiff claimed under 
an assignment from Donoghue to him previous to the levy. Plea not guil- 
ty. Defence that the assignment to plaintiff was fraudulent and void 
as against creditors. Trial at Halifax, Easter, 1851, before DesBabbeSi 
J. and a special jury. 

The assignment given in evidence on behalf of plaintiff was dated 
12th March, 1849, a few days prior to the trial in Wyse v. Donoghue^ 
which resulted in a verdict for the plaintiff. In consideration of a debt 
of £50 Donoghue conveyed to Falconer all his goods and chattels, con- 
sisting of his stock of liquors, horses, carts, and household furniture, in 
trust to sell the property '' as soon as convenient, or as he shall be able 
to dispose of the same," and out of the proceeds to retain the debt then 
due, and any additional amount that might be due to Falconer at the 
time of sale ; next to pay several other debts mentioned in the schedule, 
amounting in all to £22 ; and the balance to pay over to Donoghue. 

It appeared that in May, 1849, Donoghue was arrested, under execu- 
tion, at the suit of Wyse, and obtained his discharge under the insolveat 
debtor's act, upon production of the assignment to Falconer^ and .after 
undergoing a month's imprisonment by order of the Chief Justice, on the 
ground of the violent injury which he had committed. In June, 1850, 
a part of the goods assigned being still in Donoghue's possession, were 
seized under execution, and sold by order of the defendant, James^ to 
satisfy Wyse^s judgment, in opposition to a written notice from the at- 
torney of Donoghue protesting against the sale, and were bought in bj 
Donoghue, in whose possession they remained at the time of the trial. 

Afler motion for nonsuit, which was refused by the learned Judge, 
the defendants proved the judgment in Wyse v. Donoghue, signed 5th 
May, 1849, and the subsequent execution. The defendants also proved 
that the goods had remained in the possession of Donoghue ^m their 
assignment to Falconer in March, 1849, until their sale under Wy$e*$ ex- 
ecution in June, 1850, that he had during that period occupied the same 
premises and conducted the same business,-— that of a tavern keeper,— > 
as formerly, and had used the furniture, worked the horses, and traded 
with the liquors, Sec, as he had always previously been in the habit of 
doing. That plaintiff had possession of the horses for a few days odder 
the bill of sale, and gave credit to Donoghm lor their hire, bot had 
taken no other possession of the goods. That he had stated to one of 
the witnesses who went to bim pcevioiis to tfae.toTyr^t'^^^cUjriMUieWfv 
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of Wyse, that he had never had the bill of sale in his possession, that 
he did not know it had been made in trust for any person but himself, 
that his own debt was pretty well paid or settled, and that he would not 
act on the bill of sale unless he were responsible to other parties. It 
was also proved that, at the sale, plaintiff stated to one of the witnesses 
that he had nothing to do with the sale, his debt having been settled, 
and that after the present suit was brought, he said that he had nothing 
to do with it as his debt was paid offl Several of the creditors men- 
tioned in Donoghue's assignment also deposed that they had never as- 
sented to, or been informed of the assignment to Falconer, 

The learned Judge left the question of fraud open to the jury, who 
found for plaintiff. Damages, £30 6s. 7d. 

Jame$, in Trinity term, 1851, moved, upon a rule nisi granted at the 
trial, to set aside this verdict on the grounds : — 

First, That the verdict was against the evidence, and contended that 
the time when the assignment was made, immediately prior to Wyse's 
judgment, (there being no proof of insolvency at the time,) the fact of 
the grantor's conveying all his goods, being more than sufficient to pay 
the debts in the schedule annexed, the vague and uncertain stipulation as 
to plaintiff's taking possession of and selling the goods, the preferencti 
given to plaintiff's claim, the insignificant amount of the other debts, 
the fact of the assignment providing for the re -payment of future advan- 
ces, furnished internal evidence of the strongest kind of a fraudulent in- 
tention. That the fact of Falconer's not acting on the bill of sale, but 
allowing Donoghue to possess and use the goods, and trade with them 
for more than a year, during which a great part of them had disappear- 
ed, coupled with Falconer's repeated declarations and other acts, shew- 
ed conclusively that the assignment was made without his knowledge 
and assent, tliat he did not know its nature, or that he never intended 
to act upon it. That it was kept secret from most of the creditors, 
that when the goods were sold the sale was forbidden by the attorney 
of Donoghue^ and that they were brought in at the sale on behalf of Do* 
noghfUy led to the conclusion that the assignment was a mere scheme on 
the part of Donoghtie to elude payment of Wyse's judgment, and that 
the jury had decided erroneously in sustaining it. 

Cites on this point Angell on Assignments 78, and cases cited ; 
Twine's case, 1 Smith's Leading Cases 1, with cases cited ; with many 
other cases to shew that the Courts are in the habit of reviewing ver- 
dicts in similar cases, as well as to illustrate the principles recognized by 
the Courts. 

Secondly, There was no conversion, inasmuch as the goods were 
bought in by Donoghue^ and were still in bit possession at the time of 
Ike trialf aad the possession of Donoghue^ if ibe b\\l oC %^^V^ \«^t^ V>Tva 
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Jid€ and still in force, was in ftict the possession of plaintiflT, who could 
take and sell them, to satisfy the trusts in the bill of sale, whenerer h« 
pleased. 

Thirdly, If the bill of sale were originally bona fide and valid, still 
there was sufficient evidence from the conduct of both Falconer and 
Donoghue that the bill of sale was revoked. 

Ji W, Johnston^ Junr., in shewing caase, contended that this was a 
case for the jury, and the Court were bound by their decision, ii& fraud 
or no fraud was solely and peculiarly a question for the jury. Citef 
Story on sales 449, s. 521 ; 2 M. and Rob. a39 ; AfartindaU r. Booths 3 
B. and Ad. 491 ; 1 Taunt. 3SI. 

The execution in this case would not avail as against goods in posses- 
sion of Donoghue previous to )iis discharge under the insolvent debtor** 
act, which only gives an execution against goods ** subsequently acquir- 
ed". Wyse^ if he wished to look to these goods, should have taken an 
assignment under the act, and not having done so, he conld not after- 
wards interfere with them. The acknowledgments oii Falconer^ subse- 
quent to the making of the assignment, of his having been paid were not 
admissable, as they did not shew that the deed was fraudulent in its in- 
ception, but the reverse. Story on sales, 440, s. 514. And the credi- 
tors not having executed the deed is no objection to its validity. Gow 85. 
It was also contended that there was no preponderating evidence, and 
if there were it would not avail unless it could be shewn that the jury 
were deceived upon some question of law. 8 C. and P. G40; 3 Moore, 
11; 4 B. and C. 652; 3 Wils. 45; 1 lb. 22; 4 M. and S. 192; 4 
Moore and Scott, 295 ; 4 Bing. 408 ; 1 Bos. and Pul. 155. 

Johnston ^ Q. C. admitted that there were some suspicious circunr- 
stances at first view of the case, but these had been met by direct and 
conclusive testimony of there being a substantial consideration, and that 
the bill of sale was really intended to operate as a conveyance of th© 
goods to Falconer, and was relied on by him, and this evidence was re- 
cognized by the jury and affirmed by their verdict. As to the deed 
being revocable by the debtor, he contended that this objection was not 
taken at the trial, and therefore could not now avail even if well found- 
ed. But there wjis an interest remaining in Falconer, because he was 
responsible to the creditors of Donoghue^ and he had an interest in the 
goods commensurate with that responsibility. 

The statute restricted the creditor to taking goods subsequently ac- 
quired, because the taking of the body was at common law a satisfaction 
of the judgment. The statute gives a privilege to the creditor of look- 
ing to the goods subsequently acquired. It does not restrict the plain- 
tiflr*j ri/^htfy but enlarges them, and its meaning cannot be ezten4c4 
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b«*jond the words used. But if the execution lies Against the good^, it 
cannot lie against the body also, as the body is protected from future 
arrest by th« statute. The execution in evidence which comraandj 
the sheriff to take the body is therefore irregular and void. In 
iiuch case, the capias ad satisfaciendum should be omitted, and the or- 
dinar}' form is irregular when used after a defendant has been released 
under the act. 

The reason for taking away the right of execution against property 
previously acquired, and of which the party might then have availed 
himself, is stronger in this case, because the creditor was offered the as.- 
signment and refused it, and, on the contrary, he insisted on Donoghtu 
being remanded. lie accordingly suffered a month's imprisonment tn- 
poenam. The creditor had his election, and took this instead of an as 
«ignment of the goods. 

The disinclination of the Courts to disturb verdicts in cases of fraud, 
was apparent from the fact, that among all the numerous cases which 
had been cited, there was not one in which a verdict exculpating par- 
ties from the charge of fraud had been set aside. The only case in 
which a verdict had been disturbed was one in which the verdict sus*- 
tained the charge of fraud. 

James replied upon several of the points, and cited Edicards v. Har- 
betiy 2 T- R. 587 ; Reed v. Blades, 5 Taunt 212 ; and several other 
cases in which rules nisi had been granted to set aside verdicts nega- 
tiving fraud, in cases similar to the present, upon the sole ground of the 
preponderance of evidence ; and also Leonard v. Baker, 1 M. and S. 
252 ; Godey v. Parcell, 2 M. and Rob. 539 ; and several other cases in 
which rules nisi had been refused upon a review of the evidence, and 
contended that these cases went as far to shew the power of the Court 
to deal with this case as if the verdicts had been actually set aside, the 
question in each case having turned upon the evidence alone. 

G. A. Blanchard follows — There is no liability on the part of Falco- 
ner to the creditors, and no obligation to fulfil the trusts. Garrard v. 
Lord Lauderdale, 3 Simons 1. The creditors can look to Bonoghue 
iilone. 6 M. G. and S. 136 ; 2 Mylne and Keene 492, 503. Still less 
parties who not only did not execute the conveyance in trust, but did 
not know of its existence. If the bill of sale was valid, it must be held 
to have been revoked under these and other cas**s in the books. 

Johnston objects that this point was not taken at the trial. 

Blanchard contended that the point had been tBken. 

Co CRT. It is not on the minutes. 

€r. A. Blanchard eontioues — Tbui verdict U uiU^ecl Vo V\\% x^x\^h( ^ 
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the Court the same as any other. In nearly all the coses cited siniibir 
verdicts had been reviewed by the Courts, and in numerous instancei 
rules nisi had been granted, which shewed that the Court would dis- 
turb such verdicts on sufficient grounds. Even in the case relied on 
(2 M. and Rob. 539) the verdict was reviewed upon the facts of the 
case. Watkins v. Birch, 4 Taunt 823 ; Latimer v. BaUoriy 4 B. and C. 
562 ; «nd other cases. 

It is true that Wyse's attorney in this case did not take an assign- 
ment, but that was because Donoghue swore he had no property. If 
an insolvent fradulently conceal his goods, will a plaintiff be deprived 
of his execution if he aflerwards find them ? If so. it will be using 
the words of a statute to cover and aid a fraud. The act says, execu- 
tion shall lie against goods subsequently acquired, but it does not say 
that execution shall not lie against goods fraudulently retained by the 
debtor. 

As to form of execution, it was fixed by order in council previous to 
the existence of a legislative assembly in this province, and had never 
been re-enacted nor repealed. This form includes the^./o,, ca, sa., and 
elegit. It is the only writ given by the law, and, being statutable, can- 
not be departed from. Besides, the writ must follow the judgment, and 
cannot be varied by subseqtient events. The difference must be made 
in the instructions, as is always done when part of a debt is paid. There 
could be no difficulty on this point, as, in fact, the clause prohibiting a 
second arrest had^been omitted from the insolvent act in force. (Act of 
1846). Were it otherwise, there were numerous cases to shew not only 
that a ^./«. could be issued after a discharge under bankrupt and insol- 
vent laws, both in England and Ireland, but that neither the plaintiff, 
the attorney, nor the sheriff, are liable to an action for arresting a de- 
fendant under such circumstances, his only remedy being by special ap- 
plication to the Court to be discharged. 

Cites 2 Kent's Com. 3979, and cases; 2 Russ. and Mylne 76; 2 Doug. 
671 ; 14 Mee. and W. 334 ; lb. 78G ; 8 Mee. and W. 319 ; 15 M. and 
W. 202 ; 1 M. and Rob. 531 ; 5 East 292. 

The remand of Donoghue was the act of the law, as a punishment 
fer the violent injury complained of. It was the act, not of the plain- 
tiff, but the judge by whom he was remanded, nor was it any satisfac- 
tion of Wyse's claim against him. 2 Kent 396. 

Bliss, J. now delivered the judgment of the Court. 

This was an action of trover. The plaintiff claimed, under an assign- 
ment from Jeremiah Donoghue^ the property in question, which had 
been seized by one of the defendants, the sheriff of Halifax, while in the 
possession of Donoghue, under an execution against him. It was con* 
MiOifed aC the trial that i\ut ai&\g;i\meut y;q& ^r«.>3Ldul«nt^ an4 tlukt qttea^ 
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lion was left to the jury by DesBarres, J., before whom the cause was 
tried. The jury found for the plaintiff, and the cause now comes before 
us on a rule nisi obtained by the defendant to set the verdict aside on 
the ground of its being against evidence. 

If this were the sole question arising out of the case upon which the 
title of the plaintiff and his right to sue depended, I should think it in* 
cumbent on the Court to submit it again to a jury, so strongly do the 
facts impress ray mind, as they did the learned judge at the trial, with 
the conviction that this was not a bona fide transfer of property to the 
plaintiff. But assuming for the purpose that this assignment was not 
fraudulent in its inception, still, under the views which I take of the 
case, this verdict cannot be supported. 

By this assignment, dated 12th March 1849, Donogkue assigned his 
property as in the schedule annexed to the plaintiff in trust, to sell the 
same as soon as he should see fit, and after deducting the costs, to pay 
himself, his debt, and full claim, though it might amount at the time of 
sale to more than the debt specified in the schedule ; then out of the 
proceeds to pay the other creditors Bet down in the schedule rateably, 
end the surplus to pay over to Donoghue himself. 

Now with respect to the plaintiff's own debt, to secure which this 
Affsignmeut was made, it is perfectly clear from the evidence of no less 
than three witnesses, who testify to the plaintiff's repeated admissions 
to this effect, that it had been fully paid and discharged by Donoghue 
previous to the levy by the sheriff. The assignment, then, as far as he 
himself was personally interested in it, was satisfied. Its object had been 
accomplished. With regard to him the trust could have no further ope- 
ration, for he could not now sell to pay himself who had already been 
paid in full, and if the right of no other creditors interposed, the property 
would revert again to Donoghue. It had, in fact, never passed out of 
his possession. He had continued to hold it and make use of it as fully 
and absolutely as if no such assignment had been made. He sold, as 
before, the liquors, which formed a considerable part of the property 
included in the assignment, and when the sale by the sheriff took place, 
be alone appeared to take any interest in that, while the plaintiff actu- 
ally disclaimed having any thing to do with it, on the ground that he 
himself had already been paid off. Indeed the plaintiff seems to have 
known very little about the assignment, which had, he said, never been 
in his possession. As far, then, as the plaintiff was personally concern- 
ed, he had actually no longer any claim under the assignment, and had 
virtually at least relinquished it. What, then, was its effect as to the 
other creditors therein named. The assignment was a voluntary ond ; 
k was executed without any consideration ; it was not signed by these 
creditors ; it was without their privity in general ; two only appear te 
have had any knowledge of it until after the «a\^ V>y V\i^ i^^fv^V%Wji)>w«a. 
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place, nor is there nny covenant on tlie part of the trustee, or anjthing 
to make it obligatory on him to fulfil the trust as to others. Indeed, as 
I have said, he does not seem to have understood its purport ; he never 
had it in his possession, and it may be doubted whether he ever coft- 
fidered it anything more than a mere personal security to himself. That, 
in my opinion, was, at all events, its whole legal effect and operation, if 
it had any. 

In Garrard v. Lord Lauderdale, 3 Sim. 1, where the Duke of York 
had made an assignment of property in trust for the payment of his 
creditors, the plaintiff, who was one of them, sought to compel the defend- 
ant, the trustee, to carry out that trust for his benefit. The Vice-Chan- 
cellor, referring to the case of Walwyn v. CouttSy 3 Mer. 707, states 
what he considers to be the principle on which Lord Eldon hsid decided 
it, and which he fully adopts : ** That where a person without the privi- 
ty of any one, without receiving consideration, and without notice to any 
creditor, makes a disposition as between himself and trustees for pay- 
ment of his debts, he is merely directing the mode in which his own 
property shall be applied for his own benefit, and that the general ere* 
ditors, or the creditors named in the schedule, are merely persons named 
there for the purpose of shewing how the trust property under the volun- 
tary deed shall be applied for the benefit of the volunteers". And in 
conformity with this, the Vice Chancellor decides : '* That the crediton 
would have no right to enforce the deed, as they did not, by signing and 
sealing it, make themselves parties to it". That is in effect that the 
assignor may, notwithstanding the assignment in trust, dispose of the 
property otherwise as he pleases. The same case came subsequently 
before Lord Chancellor Brougham, in 2 Russel and Mylnc, 451, who 
takes the same view. He says : *^ I take the real nature of this deed to 
be, not so much a conveyance vesting a trust in A for the benefit of the 
creditors of the grantor, but rather that it may be likened to an arrange- 
ment made by a debtor for his own personal convenience and accommo- 
dation — for the payment of his own debts in an order prescribed by him- 
self, over which he retains poiaer and control, and with respect to which 
the creditors can have no right to complain, as they are not injured by 
it — they waive no right of action, and are not executing parties to it". 

This may now be considered a well settled principle. In Acton r. 
Woodgate, 2 Mylne and Keane 492, the Master of the Rolls says, " It 
i« established by the authorities referred to that if a debtor conveyt 
property in trust for the benefit of his creditors, to whom the convey- 
ance is not communicated, and the creditors are not in any manner pri- 
vy to the conveyance, the deed merely operates as a power to the tros- 
Ues which ia revocable by the debtor, and has the same effect as if the 
4ehtor had delivered money to an agent to pay kis creditors, and befora 
mnjr pijment made by the agent, or comoiunlcation by him to the credi* 
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tor, had recalled the money so delivered." This opinion is cited in Smith 
V. Keating, C M. G. and S. 136, by the counsel on both sides, as well ai 
by the Court, as the correct rule of law on the subject. With respect, 
then, to at least all the creditors who were not made acquainted with 
the assignment, Donoghue still retained the power and control over the 
property, and he certainly exercised them to the fullest extent. Two, 
however, of these creditors, Duggan and Glendciming, appear to have 
bad notice of the assi^i^nment, and it remains to be considered whether 
their case, and that of the plaintiff as trustee for them, differs on that 
account from that of the other creditors to whom the assignment wa< 
not communicated. The language of the judgment in Acton v. Wood' 
gate, it will be seen, is somewhat different from that of the other cases 
which have been cited. The Master of the Rolls appearing to give 
some weight to the fact that the assignment had not been communicated 
to the creditors. He proceeds to say, " In Garrard v. Lord Lander* 
dale, it seems to have been considered that a communication by the 
trustees to the creditors of the fact of such trust, would not defeat the 
power of revocation by the debtor. It appears to me, however, that 
this doctrine is questionable, bectiuse the creditors being aware of such 
a trust might be thereby induced to a forbearance in respect of their 
claims, which they would not otherwise have exercised." The commu- 
nication to the creditor, which in Garrard v. Lauderdale seems to have 
been considered insufficient to deprive the debtor of his control over the 
property, was a formal written one to him, from the solicitor of the trus- 
tee, acquainting him with the trust deed, and that his name was included 
in the schedule. Now, in Acton v. Woodgate there was no communica* 
tion at all to the creditor of this fact, and, therefore, this doubt thrown 
out by the Master of the Rolls in the latter case, on the decision of this 
point in the other was not called for, and was rather extra judicxaL 
Supposing, however, that the language had been still more decided, and 
that it had, in fact, overruled Garrard v. Lord Lauderdale on this point, 
which can hardly be said of it, I am still of opinion that in the present 
case, no such effect can be given to the circumstance that these two cre- 
ditors were made acquainted with the assignment. The mere comma- 
nication that he is included in the assignment can of itself, I take it, 
give the creditor no right in respect of the trust fund which he would 
not otherwise possess, but only as he assents to it, and so far becomes 
a party to the arrangement. It is true that if nothing more appears it 
may be a question whether he has not assented to the benefit to be de- 
rived under the assignment, and perhaps that may in such case be im- 
plied ; but an assent, either express or implied, on the part of the cre- 
ditor to the assigement, must be that which alone can give him any right 
under it. This may be collected from the observation of the Master of 
the Rolls, just cited in Adon v. Ww>dgai€^ "that iVi^ «^.A\Vw^V:\w^%.^^^% 
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of the trust, might be therefore induced to a forbearance of hU claim." 
Indeed, if this were not the wise, there would be no mutuality nor equity 
in the principle. The creditor might still look to the trust fund or to tho 
debtor at his option, while the latter would be cxpo:?ed to a continuing 
personal liability, having his property all tlie time tied up by the ai- 
signment beyond his own control, awaiting the right of the creditor, who 
might never choose to exercise it. If we look, then, to the evidence re- 
specting these two creditors, we shall find that not only was there no 
acceptance by them of the benefit under the trust deed — no assent to it 
— no reliance on it — no forbearance to tlie debtor in consequence of 
the knowledge of it, but the converse of all this may be gathenid from 
the evidence which they themselves give. 

Duggan signed the deed as a witness, not as a party to it — of itself 
not without some weight in considering this point. He says, it is 
true, in his direct examination, ** that he was content to take tlie securi- 
ty of this deed for his debt". But did he, in fact, so take it? He says 
afterwards that he can't say that he knew that he had any legal right to 
look to Falconer for his debt, and that though he knew, when he signed 
the deed as a witness, that his name was inserted in it as a creditor, he 
had always, in his own mind, looked to Donoghue for his debt ; that after 
the execution of the deed, he had actually applied to him for payment, 
and had never applied to Falconer for it. Glendenning states that be 
was informed that his name was included in the assignment for thirty 
shillings, which he said ought to be more, that he never applied to Fal' 
cotter for payment, but that he has applied to Donoghue. Under these 
(acts, I have myself no hesitation in saying that the mere knowledge 
by these creditors of their names being included in the assignment with- 
out acquiescence thereto on their part, — they still looking to their debtor 
for payment, — leaves the case as to them precisely as it standi with 
respect to the other creditors. 

The plaintiff, then, when this property was taken out of the posses- 
sion of Donoghue^ had ceased to have any personal interest in the assign- 
ment, — his own debt having been already paid. The other creditors 
never had any right under it, but the property still remained subject to 
the power and control of the assignor, and these he exercised in the 
fullest and most absolute manner. He could not, indeed, take back the 
property, for it had never passed out of his own possession ; but this 
continued retention of it by him, and the manner in which he dealt with 
it — utterly inconsistent with the trust created by the deed — amounted, 
in my opinion, to a clear revocation of the trust. And the conduct of 
the plaintiff himself, and his final declaration when the seizure was made, 
that he had nothing to do with it, shewed his acquiescence in it, if that 
were at all necessary. I consider, therefore, the plaintiflf to have had 
no right to the property as trustee or otherwise, and consequently that 
no action could be maintained by him in respect of it. The verdict ill 
^* ' '*'*«o must be set aside, and the rule for a new trial bo made absolute. 

Rule abfolnte. 
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Th6 Statutes 33 H. 8, c. 39, and 13 Elix., t. 4, which gave the Crown a Hen upon 
Ibe real estate of ceruin public officers as a security for the fulfilmeot of their bonds, 
are not in force in this Province. 

The revenue laws of England are not applicable here, except In so far as our le- 
gislature has seen fit to adopt Uieir provisions . 

The whole of the English common law will be reco|;iiized as in force here, ex- 
eepting such parts as are obviotisijf inconsistent with the circumstances of the country ; 
while on the other hand, none of the statute law #ill be received, except such parta 
as are obvious! jf applicabie and necessary. 

The increasing Ispse of time since the the settlement of the Province should ren- 
der the Courts more cautious in recognising English statutes which have not been 
previously introduced. 

Judgment delivered February 19tb, 18484 

[The Honorable the Matter of the RoUe havuig been engaged in the 
caose, when at the bar, (ot the complainant, took no part in the pro- 
ceedings.] 

In this case the bill was ^led against Dickson only, but was amended 
bj order of the late Moiter of the RoUsy and the Attorney General made 
« defendant as well as certain judgment creditors of Dickson^ who suf- 
fered the bill to be taken pre confetso against them, and the only ques- 
tion for decision was between the mortgagee and the Crown. The 
canse was argued in December last by James Stetoart^ JSsq., and The* 
mas N. Jeffery^ Esq.y for the complainant, Uniacke / and the Attorney 
General^ and /. W* Ritchie^ Rsq>j for the Crown. 

His Excellency now pronounced his decree in favor of die com^Uvw 
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ant, in accordance with the views expressed by his legal advisers iu the 
foilowing opinions, in wliich the facts of the case fully appear. 

Hallibuuton, C. J Tlie proceedings in this case commenced under 
an ordinary bill of foreclosure, which was filed by the complainant od 
the 30th of August, 1845, to foreclose the equity of redemption of af 
mortgage given to him by tlie defendant, Dickson^ on the 28lh of De- 
cember, 18.'37, of certain lands, fcc, in the county of Pictou. 

The defendant himsdf has never appeared, (although the usual pro- 
cess has been served upon liim,) to oppose the prayer of the bill ; but 
on the 20th of January, 18tG, the Attorney General interposed on be- 
half of the Crown, and filed an answer, stating that, prior to the date of 
the mortgage, the defendant, Dickson, had been appointed Collector of 
fmpost and Excise Duties of the District of Pictou*, which rendered him 
an accountant to the crown under the 13 Elizabeth, cap. 4. That, upon 
entering on that oflice, he iiad given a bond to the crown, in the sum of 
£1000, for the faithful discharge of his duty, which bond, under the 
33, Henry 8, cap. 39, became a debt of record, and rendered all his 
real estate liable to tlie claims of the crown under the same bond, as he 
had become a defaulter to a large amount. 

The two statutes are set out in the answer, and the right of the cfotrn 
to interfere between these parties is therein entirely founded upon them; 
idthoMgh, at the argument, it was contended that these statutes guve 
the crown no new rights, but merely facilitated its remedies in enforcing 
the rights which it before possessed. I cannot Tiew these statutes in 
that light. Tlie old principle that the crown can neither take or part 
with any thing but by matter of record, which, as a general riHe, is d» 
w holesome and safe, both for the crown and the subject, was partially 
infringed by each of these statutes. By the 33d, Henry 8tb, bonds to- 
the Crown were placed upon the same footing with statutes staple with- 
out having their publicity ; and by the 13th of Elizabeth all the lands 
held by the officers therein mentioned were bound for debts subsequent- 
ly incurred even when transferred to bona fide purchasers under sales 
made at a time when no debt was due by the vendor to the crown. 

I would not be understooil as presuming to question the wisdom of 
the legislature who passed these laws. I am only meeting the assertion 
that they gave no new rights to the crown, but merely provided it witk 
additional remedies to enforce rights previously possessed. 

Before we enter, therefore, upon the consideration of many pointj 
which were submitted to the Court by each party, upon the presuin|»- 
tion that these statutes were in force in this Province, we must decidt 
u)K>n the main objection taken by the complainant's counsel that.tb^J 
are not in force here. 

Te what extent the laws of the mother country prevail io the cok^ 
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nies settled by her descendants, is a question which has occasioned much 
discussion, without producing any rule approacliing to precision for our 
guidance. 

The language of elementary writers upon this subject is couched in 
fiiich general terms, xind qualified by such numerous exceptions, that 
Ihey perplex rather than enlighten us. 

Our excellent Blackstone, for instance, says, i^ his jcommentarles, 
(1st vol. 107,) "It hath been held that if an uninhabited country be dis- 
covered and planted by English subjects, all the English laws then in 
being, (which are the birth-right of every subject,) are immediately 
there in force." Had the learned commentator stopt here, he would in- 
deed have laid down a rule so broad as to embrace every case and re- 
move all dilJiculties — no distinction is alluded to between the common 
and statute law, but all the laws then in force in England are to be at 
once transplanted into the infant colony. 

His own good sense, however, at once pointed out to him the absur- 
dity of such a position, and he immediately adds, ** But this must be 
understood with very many and very great rjestrictions ; they carry with 
them only so much of the English law as is applicable to their own si- 
tuation and the condition of an infant colony" ; and among his excep- 
tions he particularly mentions the laws of police and revenue. 

Among the colonists themselves there has generally existed a strong 
disposition to draw a distinction between the common and the statute 
law. As a code, they have been disposed to adopt the whole of the for- 
mer, with the exception of such parts only as were obviously inconsis- 
tent with their new situations, whilst fur from being inclined to adopt 
the whole body of the statute law, they tliought that such parts of them 
only were in force among them as were ohviovsly applicable to, and ne- 
cessary for them. 

As it respects the common law, any exclusion formed the exception ; 
whereas, in the statute law, the reception formed the exception. 

Now, although this view of the subject leads us to nothing very pre- 
cise, y^i^ if we adopt it, and I think it wise and safe to do so, we must 
hold it to be quite clear that an English statute is applicable and neces- 
sary for us before we decide that it is in force here. 

The language of Chief Justice Chipman in the case of the King v. 
McLaughlin^ might induce us to suppose that he did not recognize this 
distinction, for he says — " As to the distinction attempted to be drawn 
by the counsel for the claimants between the common law and statu i«^ 
law extending to the colonics, other statutes than those mentioned by th<t 
Solicitor General are daily acted upon ;" but when I turn to the ex- 
pressions of this able Judge at the commencement of his opinion, I think 
li£ sanctions the distinction. He there says: "Each colony at its settlement 
takes with it the common law and all the statute Uvn«« w^^Wq-aVA'^ Na \\.^ 
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colonial condition." Indeed the distinction exists in the very nature of 
things, and is derived from the origin of the two codes. The common 
law has its foundations in those general and iramutahle principles of jus- 
tice which should reo^late the intercourse of men with men, wherever 
they may reside. The statute law emanates from the wisdom of the 
legislature of the day, varies with varying circumstances, and consists 
of enactments which may be beneficial at one time and injurious at ano- 
ther — which might advance the interest of one community, and prove 
ruinous to those who were dijfferently situated. 

My venerable predecessor, Chief Justice Blowers, who presided so 
ably in the Supreme Court for many years, inclined to the opinion, that 
those statutes only which were in amelioration of the common law, and 
increased the liberty of the subject, were in force here ; and though, (as 
we have no reports of the decit)ions,) my memory does not enable me to 
mention any particular case which he decided upon that principle, I 
well recollect that he was invariably influenced by it in all cases to which 
it was applicable. 

It has been contended that the 33d of Henry 8, is in amendment of 
the common law, and I observe that Mr» Justice Botsfordj in the case I 
have alluded to, (Rex v. McLatighlan,) gave a reluctant assent to the 
adoption of it in New Brunswick upon that ground. The 74th section, 
to which he particularly alluded, may, perhaps, be deemed to have that 
tendency, although conflicting decisions have been given in cases arising 
upon it in Westminster Hall ; but surely, taking the statute as a whole, 
it never can be considered in that light. But, without excluding either 
Ftatute upon that ground alone, let us enquire upon what ground they 
are now for the first time to be adopted, when we have had a local le- 
gislature for nearly a century, fully empowered to make such laws as the 
interest of the colony has required. 

Before I enter upon this part of the subject, I would observe that al- 
though this claim on the part of the Attorney General is theoretically 
founded upon what is termed a right of the crown, it is not, in fact, a 
contest between the monarch and a subject, involving questions arising 
out of the prerogative of the one, and the privilege of the other, as it 
would have been in the days when these statutes were passed. The 
king has no longer that personal interest in questions of revenue that he 
formerly had, and therefore, if the public interest should require tliat 
our provincial revenue should be further protected, in case these statutes 
do not extend to us, no fear of increasing the royal prerogative would 
l)revent the local legislature from adopting all necessary guards and pre- 
cautions. 

In continuing his observations upon the extension of the laws of Eng- 
land to the colonies of the empire, Blackstone says, in the same page 
from which I have already quoted/^ \s^\\«X ^V\j\\ V ^^im\U.ed and wliat 
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rejecteciy at what times, and under what restrictions, must, in case of 
dispute, be decided in the first instance by their own provincial judica- 
ture, subject to the revision and control of the king in council." It is 
not contended that either of these statutes have ever received this sanc- 
tion in Nova Scotia. The attempt to enforce them here is now for the 
first time made ; and it appears to me to be incumbent upon those who 
preside in the respective courts of judicature in this province, gravely 
to consider whether the adoption of their provisions, if it be judicious to 
adopt them, is not now rather the province of the legislature than the 
Courts. 

In the early settlement of a colony, when the local legislature has been 
just called into existence, and has itA attention engrossed by the imme- 
diate wants of the members of the infant community in their new situa* 
tion ; the courts of judicature would naturally look for guidance, in de- 
ciding upon the claims of litigants, to the general laws of the mother 
country ; and would exercise greater latitude, in the adoption of them, 
than they would be entitled to do, as their local legislature, in the gra- 
dual developement of its powers, assumed its proper position. Every 
year should render the Courts more cautious in the adoption of laws 
that had never been previously introduced into the colony, for prudent 
judges would remember that it is the province of the Courts to declare 
what is the law, and of the legislature to decide what it shall be. 

Impressed with this view of the distinct functions of the legislature 
and the Courts at this period of our colonial existence, it does appear to 
me, that if additional fiscal regulations are necessary to insure the duo 
collection and payment of our provincial revenue, it would be more pro- 
per to apply to the legislature to adopt such as they may deem prudent, 
than to require from the Courts the adoption of English statutes, which 
were passed centuries ago under sovereigns, who were sufficiently care- 
ful of the preservation of their power, and by parliaments who, to say 
the least, paid as much attention to the prerogatives of the crown as they 
did to the privileges of the people — statutes, the rigours of which have 
been diminished in the mother country during the reign of our present 
gracious queen. (5 Victoria, Cap. 11.) 

Should this course be pursued, our legislature can introduce similar 
ameliorations of these statutes, if they think it right to adopt them.— 
The Courts have no such power ; but, if they adopt them at all, must 
adopt them in all their rigour. 

• The 33d of Henry 8, if enforced here as it now stands in the English 
statute book, would, to a great extent, be destructive of that security to 
purchasers of real estate which our registry acts were passed to ensure. 

The 13th of Elizabeth would partially have that effect also, but not 
80 mischievously, because the officers liable to its provisions would be 
generally known. But bonds to the crovn, m Ee<iux\V5 iox vVl^'^^^akoX 
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of duties, are given all over the province by persons en^ged in trade, 
and others, and no one could be sure that he was sate in purchasing 
real estate if that statute should now be adopted. 

There is another objection to the adoption of these statutes which I 
think has some weight. The Supreme Court has generally considered 
that when the local legislature has legislated upon any particular sub- 
ject, relative to which English statutes had previously existed, that the 
colonial Courts are to be guided by the provincial and not the English 
statutes in deciding questions upon such subjects. Thus, upon a claim 
of a mother to succeed to the personal estate of her deceased child, to 
the exclusion of her other children, the Supreme Court of this province 
decided that she was entitled to do so, because our legislature had re- 
enacted the provisions of the statutes of Charles the 2d upon that sub- 
ject, but had not (at that time, although they have since,) re-enacted 
those of 1st James the 2d, which latter statute had passed before we had 
a local legislature. 

Now, our legislature have had the subject of the securities necessary 
to be given for the safe collection of the revenue under their considera- 
tion, and have passed laws upon that subject, which direct that the offi- 
cers appointed to collect it shall give bonds, in which they shall be join- 
ed by sureties, for tlie faithful discharge of their duties ; and that those 
who import goods liable to pay duties to the crown, under the acts of 
this province, shall not only give bonds for the payment of those dutien 
as they become due, but shall also give warrants of attorney to confess 
judgment upon those bonds ; a measure that would have been unneces- 
sary if the statute of Henry 8th was in force here, for that statute would 
liave made the bonds themselves debts of record. If these securities 
are not sufficient, the legislature, and not the Courts, should be applied 
to to remedy the evil. 

For these reasons I am of opinion that these statutes, on which the 
Attorney GenercUhaa founded the right of the crown to interpose in this 
case, are not in force here, and consequently that right cannot be sus- 
tained by them. 

But although the right of the crown is entirely founded upon the sta- 
tutes, in the answer which the Attorney General has put in, it was in- 
sbted upon at the argument that, independent of the statutes, the crown 
had such right at common law ; and the cases alluded to by Chief Ba- 
ron McDonald in giving the opinion of the Court, in the King v Smithy 
(Wightwick, 34,) were relied upon, to shew that the lands of known 
public officers were bound for their debts to the crown prior to the sta* 
late, and could only be sold by them subject to such liability. These 
oases, however, were not spoken of by the Chief Baron in that case with 
any degree of commendation, and the position of the Attorney General 
m the case of mineSf in PliAcdtUy '' TVvtO. \i ^scj oue v& accountant to tbe 
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king, or if any money, or goods, or chattels, personal of the king, come 
to the hands of any subject by matter of record, or by matter in pa%$^ 
the land of such subject is charged therewith, and liable to the seizure 
of the king, into whatsoever hands it comes afterwards, be it by descent, 
or purchase, or otherwise," was deemed much too broadly laid down ; 
and his lordship decided in favor of the defendant, Smith, and against 
the crown — although Colonel Loft, through whom the defendant claiin- 
cd, was indebted to the king in £26,320 at the time that he made the 
conveyance, but before the bebt became matter of record. 

Colonel Loft had received this money for the purpose of the levy of 
a regiment, but had applied no part of it to that purpose. The Court 
of Exchequer held that he was not such accountant, either under the 
statute of Elizabeth, or at common law, as would render lands liable in 
the hands of a bona fide purchaser, under a purchase made after the 
debt incurred, but before it became matter of record. 

It might, however, be assumed, from what fell from the Chief Baron 
in this case, that the lands of known public officers, (which he did not 
deem Colonel Loft to have been,) would be so bound at common law ; 
but in the case of Casherd v the Attorney General, (0 Price, 411,) no 
sanction is given by Chief Baron Richards to that position. There the 
Attorney General had urged upon the Court the right of the crt)wn, 
against the debtor, (who was a collector of assessed taxes,) both at com- 
raon law and under the statute, and yet the Chief Baron, in giving the 
judgment of the Court upon this part of the case, takes no notice of the 
claim of the crown at common law. He was of opinion that the debtor 
was not one of those persons enumerated in the statute of Elizabeth; al- 
though, he said, ^' It was quite clear that he was liable to the process of 
the crown in respect of the money which he bad received as colleclor of 
the taxes ; but it does not follow that he was. tlierefore, that kind of 
debtor to the crown which would bind his lands sa as to affect the ex- 
isting equitable or legal interest of any third person in them." His 
lordship then proceeds, " If he were a debtor to the crown of record, or 
one of the persons described in the 1 Sth of Elizabeth, there is no doubt 
at all, that whether there was a legal or an equitable mortgage on bit 
lands, it would not have affected the crown, for the crown would have 
a right the moment he became a debtor of record, or came within the 
statute of Elizabeth, to have seized his lands, although they should have 
been subsequently mortgaged ; but if he was not a debtor on record, nor 
had given bond to the crown, and if he was not within the statute of 
Elizabeth, (which is at last the only real question in this case,) then he 
was merely an ordinary simple contract debtor, and the crown had n* 
right to the estate at the time of the incumbrance." 

Here the Chief Baron put the right of the crown upon three 
groundt: 
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Ist. — A debt on record. 

2d. — A bond debt under the statute of Henry 8. 
3d. — Holding an office which came under the statute of Elizabeth. 
And passes unnoticed the claim of the Attorney General to resist the 
mortgagee upon the king's common law right. 

Now, if the lands of a person, situated as Jones the debtor in that 
case, were not bound to the crown at common law before the debt due 
by him to the king became matter of record, I cannot see why those of 
the debtor, Dickson^ should be so bound. Their situations may not be 
precisely similar, but in all essential points they resemble each other. 
Jane$ was not appointed by the crown, but was under the Receiver Ge- 
neral, to whom it was his duty to pay over the taxes he was appointed 
to collect for the crown. He received no salary, but was paid (we must 
presume) for his services by a per centage on the sums he collected for 
the crown. 

Dickson was not appointed by mandamus from the crown, as the high- 
er officers of the government are, but by the Lieutenant Governor, and 
it was his duty to pay over all the taxes he was appointed to collect to 
the Treasurer of the province, who may be considered, who indeed it, 
the Receiver General in Nova Scotia. He received no salary, but was 
paid for his services by a per centage on the sums he collected ; and as 
it respects their being known officers^ the collectors of assessed taxes in 
England must be officers as well known as the collectors of excise in a 
country district of Nova Scotia. 

I repeat that if the lands of such a debtor as Jones were not held lia- 
ble at common law in England, so as to affect the interest of a party 
who held an equitable mortgage, I think the lands of Dickson cannot 
have been bound here, so to affect the interest of a party holding a le- 
gal mortgage, duly executed and recorded before Dickson became a 
debtor to the crown on record. 

Before I conclude, I must advert to the observations of Blackstone^ 
which I have already cited. " They (the colonists) carry with them 
only so much of the English law as is applicable to their own situation^ 
and the condition of an infant colony ;" and, among his exceptions, he 
particularly mentions the laws of revenue. 

And well may such laws be excepted. An infant colony must over" 
come many difficulties before it can raise any revenue ; and when it ar* 
lives at a state to do so, it has a legislature of its own who can devise 
such local and simple rules for its collection and security as circum- 
stances may require, without adopting the more cumbrous code which 
the complicated interests of an older country may demand. This, U 
appears to me, is the course which our legislature have pursued. 
. The officers of the crown seem, in the first instance, to have been oT 
this opinion in Dickson's case. They obtain and record a juilgffiei^ 
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against him in the Common Law Court, which would have been unne- 
cessary if he was already a debtor on record under the statutes of Hen- 
ry 8th, and Elizabeth ; they register that judgment in the counties in 
which his lands lie, as our provincial statute requires to bind lands un- 
der judgments, which would have been equally unnecessary if his lands 
were already bound, either under the statutes, or the common law. 

I allude to these circumstances to shew how generally the opinion 
must have prevailed that the laws of England, relating to the revenue, 
did not extend to this province, when the law officers of the crown pro- 
ceeded, in the first instance, under our provincial statutes, and took steps 
under them which they must have deemed quite unnecessary had they 
thought that those laws were in operation here. 

After much reflection and some research, I have arrived at the con- 
clusion that the claim of the crown in this case cannot^ be sustained, ei- 
ther under the statutes or at common law — and therefore, that the pray- 
er of the complainant's bill of foreclosure ought to be granted. 

The question is a new one here, and I have been little aided by pre- 
cedent, in coming to a decision upon it. Should the principles upon 
which this decision is founded be erroneous, I have the satisfaction of 
knowing that the case can be brought under the consideration of those 
who are infinitely more capable than I can be of/orming a correct opi- 
nion upon it. 

Hill, J. This case was well and elaborately argued before us on 
the 20th and 22d of December last, and every possible light has, I be- 
lieve, been thrown upon this, to us, new and important question, raised 
between the litigant parties. 

Since the argument, I have given every attention to its consideration. 
The material facts may be stated in few words. On the 30th August, 
1845, the complainant filed his bill of foreclosure against the defendant, 
to foreclose his equity of redemption in certain premises situate at Pic- 
lou, mortgaged to the complainant by the defendant on the twenty -eighth 
day of December, 1837, for the sum of £800. To this bill the defend- 
ant has neither appeared nor answered, and therefore it has been taken 
pro eonfesso as against him. On the 11th of November, 1845, in pur- 
suance of a petition to that end, filed by Her Majesty's Attorney Geni' 
raly on behalf of Her Majesty, and an order of the Court to that effect, 
the Attorney General was made a party to this bill, and appeared and 
Aled an answer thereto on the 20th of January, 184G. Arthur 0, Med- 
ky, and Edward AUtson, and John Zhiffus^ were also made parties to 
the amended bill, but as their rights are not in question I need not far- 
ther notice them. The AUomey General on behalf of Her Majesty, al- 
leges, in his answer to the amended bill that the defendant Dickson^ 
long before the 2Sth December, 1887, tht date of cempla\uaKi^% mvrv- 
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gage^ that is to say, on the 6th of May, 1833, was appointed bj the 
Lieutenant Governor of this province Collector of Impost and Excise 
Duties of the District of Pictou, by n commission set out in the answer, 
and wliich is, I believe, in the usual form of such commissions. The 
answer then alleges that Dickson, under and by virtue of his said ap- 
pointment, became and was an accountant to and of the crown, and a 
receiver of money imprest or otherwise for the use of Her Majesty. 
That the receipts of the olHce of Collector df Excise Duties at Pietoa 
since Diclson's appointment have greatly exceeded £300 per annam. 
That DichoH, immediately upon his appointment as Collector of Impoet 
and Pixcise, executed to his late Majesty King William the 4th a bond 
in the sun) of £1000, pursuant to law, for the faithful performance of 
the duties of his said olUce. The boinl is then set out. That Dtchton 
has continually held the oflke of Collector of Impost and Excise, from 
the time of his appointment to the date of the answer, and that in effect 
he is a di?l'anlter to the crown and in arrear as such accountant and re- 
ceiver in the large sum of £loOO, for monies received by him in hit 
said olfict'. 

The answer then in part sets out the imperial statutes of 33, Hen. 8v 
c. 39, and Vo EHz. c. 4, and claims, that under one or both of these sta- 
tutet», the lanvls of the defendant Dickson were bound to make good to 
Her Majesty any debt due by him to Her Majesty for monies received 
by him for Her Majesty, in his said oflioe of Collector of Impost and Ex- 
cise, afier the date of his appointment or after the making of the bond 
to Her Majesty. 

The question then before us is, do these statutes extend to, and are 
they binding in this province ; for if they do so extend, then 1 think 
that the defendant falls within their scope and operation, and the de- 
scription of persons therein named. 

The statute of Henry, section r>0, enacts — " That all obligations and 
specialities which shall be made for any cause or causes touching op in 
any wise concerning the King's most Royal Majesty or his Heirs, or to 
his or their use, commodity, or behoof, shall be made to His Highness 
and to his heirs Kings in his or their name or names by these words 
Domino Reyi, and to none other person or persons to his use, and to bo 
paid to His Highness by these words solv, eideni Domino Regihctred. vd 
executoribus guis, with other words used and accustomed in common 
obligations ; and that all such obligations and specialities so to be made, 
Khali be good and effectual in the law to all purposes and intents, and 
shall be of the same natui*e, kind, quality, force and effect, to all intent* 
and purposes, as the writings obligatory taken and acknowledged ac- 
cording to the statute of the staple at Westminster, had, at any time be- 
fore the making of that act, been taken, used, exercised, and ezecotai 
Mgainst any lay person." No\^, \^r\ot to this statute of Henrj^ thit debt 
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if due by the defendant, Dickson^ in England, was but equivalent to a 
simple contract debt, and was not a debt of record, and the crown could 
not have issued an immediate extent. It follows, therefore, that unless 
the statute extends here, the debt in this case stands upon the same 
footing as one of simple contract, and to recover it, the crown stands 
alone upon its common law right. But for the statute, therefore, th« 
claim of the complainant nsust prevail. 

But then the Attorney General insists, that if there be any doubt, at 
to the right ef the crown und<^r the statute of Henry, such right is clear 
under the statute 13 Eliz., c. 4 — Dickson being one of the description of 
officers named in that statute, which enacts that — " For the better se- 
curity of the Queen's Majesty, her heirs and successors, against such as 
shall have the receipt and charge of the money and treasure of Her 
Highness, her heirs and successors, it is declared and enacted, that all 
lands, tenements, profits, commodities and hereditaments, which any 
treasurer or receiver in or belonging to any of the Queen's Majesty *• 
Courts of the Exchequer, Wards and Liveries or Dutchy of Lancaster, 
Treasurer of the Chamber, Cofferer of the Household to the Queen'i 
Majesty, her heirs or successors, Treasurer for the Wars, Treasurer of 
any Fort, Town or Castle where any Garrison is or shall be kept, Trea- 
surer of the Admiralty or Navy, Treasurer, Under Secretary, or other 
perison accountable to the Queen's Majesty, her heirs or successors, for 
any otiice or charge of or within the Mint, Treasurer or Receiver of 
any sums of money imprest or otherwise for tlie use of the Queen's Ma- 
jesty, her heirs or successors, or for provisions of victual, or for fortifi- 
cations, buildings or works, or for any other provisions to be used in 
any of the offices of the Queen's Majesty's Ordnance and Artillery, Ar. 
moury, Wardrobe, Tents and Pavilions or Rsvels, Customer, Collector, 
farmer of Customs, subsidies, imposts or other duties within any Port 
of the Bealm, Collector of the tcuLhs of the Clergy, Cjlleator of any 
subsidy or fifteen. Receiver General of the Revenues of any county or 
counties answerable in the receipt of the Exchequer, or in the Court of 
Wards and Liveries, or the Duchy of Lancaster, Clerk of the Hamper, 
now hath, or any time hereafter shall have, within the time whilst he or 
they or any of them shall remain accountable, shall for the payment and 
satisfaction to the Queeji's Majesty, her heirs and successors of his or 
their arrearages at any time hereafter, to lie lawfully according to rive 
laws of this realm, adjudged and determined upon his or i\\o\v accwunt 
(all hifl due and reasonable petitions being allowed) be liable to the 
payment thereof, and be put and had in execution for the payment of 
such arrearages or debts to be so adjudged and determined upon, an/ 
sQch Treasurer, Receiver, Teller, Customer, Collector, Farmer, Oifinr 
or Accountant, as is before named, in like, and in as large and beaefl- 
€x\ mianer to all intents and purpoicj as if %\xz 6aiai 'l\*^^v\:^^^ '^^^^ 
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celrer, Teller, Customer, Fanner or Collector upon whom anj such ar- 
rearages or (!ieht3 shall he so adjudged or determined, had the day he 
became first Officer or Accountant stood bound bj writing obligatory, 
baring the effect of a statute of the staple to Her Majesty, her heirs or 
successors for the true answering and payment of the same arrearages 
or debts." 

I think that the defendant does fall within the description of the 
public oiTicers named in this statute, and that if it extended to us, bis 
lands consequently would be bound from the time of his entering into 
office in the same manner as they would be bound from the date of the 
writing obligatory under the 33 of Hen. 8. The question then is, are 
these statutes one or either of them operative and binding in this co- 
lony. 

The claim of the crown in this case, as set up in the answer, rests 
wholly upon these statutes of Henry and Elizabeth. It is true that upon 
the argument the common law right of the crown was touched upon, bat 
it was rather mentioned incidentally, thin insisted on. The substantial 
claim, and that upon which we can alone found our judgment is, so to 
speak, upon the record. If the crown had founded it^ claim upon the 
common law, and it had been shewn that at a precise period, this public 
officer stood indebted to Her Af^esty in a precise sum received for Her 
Majesty, prior to the date of the mortgage in this case, and that sum 
was still due, I will not say what opinion I might then have entertain- 
ed. But it does not nppear from any thing that I can discover that the 
defendant Dickson at the date of the mortgage was indebted to H«sr 
Majesty in any sum for monies that he had received for Her Majesty 
as collector of excise. By his accounts to the 31st December, 1837, as 
rendered to the government and reported upon by both branches of th« 
legislature, the defendant <loes not appear to be a defaulter to the crown 
at all. The facts of the case therefore would not warrant the applica- 
tion of the common law principle, for by that the lands would be bound 
only from the time the debt actually became due. 

I must here remark that there has not been even a suggestion against 
the honesty and fairness of the conduct of the conxplainant throughout. 
No attempt to deprive the crown unjustly of its rights — no allegation 
that the complainant when he lent his money upon this mortgage knew 
that the defendant was then a defiiulter to the crown^ No allegation in 
the answer, nor any proof that the complainant was aware of the defen- 
dant then btring collector of excise. The complainant thereibre pre- 
sents himself to us as a person parting with this large sum of money 
without the slightest idea that there was any impediment in the way of 
Dickson s making a good and valid title to the premises mortgaged. It 
in, I think, also beyond question, that no professional nmn. if employed 
to invcstigSkX^ Dickiont \\iU wowU have dreamed of these two impfnial 
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statutes standing in the way of a perfect title, or even been aware of 
their existence. It must, therefore, assuredly, be admitted to be an ex- 
tremely hard case upon the complainant, if he should be deprived of the 
advantage of that security, upon the faith of whose validity he parted 
with his money. No laches, nor want of proper prudence and caution 
in searching out the defendant's right to convey can be attributed to the 
complainant. To be sure we cannot permit the hardship of the case to 
weigh with us if the law be clearly against the complainant : still I do 
think, in a doubtful case, it ought to have its effect and where a very 
grievous injury will be done to the subject in a contest with the crown* 
Then upon the best consideration I have been able to give to the 
question I am of opinion that neither the statute 33 Hen. 8, c. 39,. nor 
that of 13 Eliz. c. 4, extend to, or are operative in this province. There 
is confessedly no precise rule, nor can we expect to find any direct de- 
cision, as to what imperial statutes extend to the colonies discovered, 
peopled and settled by British subjects. The question seems to be, and 
indeed must of necessity be, left open to be decided in each particular 
colony and case, by the Courts established in those colonies. A law 
that would be very tit, advantageous and applicable to one colony, might 
be very inapplicable to, and unfit for another— one, very requisite in 
one colony, might not be at all required in another : nay, might be very 
unfit for it, and injudicious to be adopted. The geyieral rule on this 
subject appears to be that wherever English subjects discover and pos- 
sess themselves of an uninhabited country, they carry with them such 
of the English laws then in force, as are applicable and necessary to 
their situation and the condition of the infant colony ; as for instance, 
laws for the protection of their persons and property. Wherever an Eng- 
lishman goes he carries with him as much of the P^nglish law and liber- 
ty as the nature of his situation will allow. Lord Mansfield in the case 
of Lindo v. Lord Rodney, reported in Note 1 to the case of Le Cava r. 
Eden. Doug, 594, says, *^ the colonists take all the common and statute 
law of England applicable to their situation and condition." Blackstone 
in his commentaries, 1 vol. lOG, thus lays it down — ^*^ Besides these ad- 
jacent Islands (the Islands of Jersey, Guernsey and others) our more 
distant Plantations in America and elsewhere are also in some respects 
subject to the English laws. Plantations or colonies in distant countries 
are either such where the lands arc claimed by right of occupancy only, 
finding them desert and uncultivated, and peopling them for the mother 
country ; or when already cultivated, they have been either gained by 
conquest or ceded to us by treaties ; and both these rights are founded 
upon the law of nature, or at least upon that of nations. But there it 
a dilference between these two species of colonies with respect to the 
laws by which they are bound ; for it hath been held that if an uninha- 
Ittted country be discovered and planted by En^\\%Vv %wV^^^^\;&^ ^^^ 
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English laws then in heing, which are tbe hirth-right of every subject, 
are immediately there in force. But this, [that \a the doctrine laid down 
in Salk, 411 and GCG, whom Bhickstone quotes,] must be understood 
with very many and very great restrictions. Such colonists carry with 
them only so much of the Englisli law as is applicable to their own si- 
tuation and the condition of an infant colony : such, for instance, as the 
general rules of inheritance and of protection from personal injuri«»8.— 
The artificial refinements and distinctions incident to the pioperty of m 
great commercial people, the laws of police and revenue, (such especi- 
ally as are enforced by penalties,) the mode of m lintenance for the es- 
tab.ished clergy, the jurisdiction of spiritual courts, and a multitude of 
other provisions, are neither necessary nor convenient for them, and 
therefore are not in force. What shall be admitted, and what rejected, 
at what times, and under what restrictions, must, in case of dispute, bo 
decided, in the first instance, by their own provincial judicature, subject 
to the revision and control of the King, in council." 

Blackstonc therefore dissents from the unrestricted position in Blank' 
ardv. Galdy, Salk 411. 

Chitty on Prerogatives of the Crown, page 30, appears to adopt the 
doctrine as modified and restricted by Blackstonc. lie says, " If an un- 
inhabited country be discovered and peopled by English subjects, they 
are supposed to possess themselves of it for the benefit of their sovereign, 
and such of the English laws then in force as are ppplicable and neces- 
sary to their situation and the condition of an infant colony; as, for in- 
stance, laws for the protection of their persons and property are imme- 
diately in force. AVlK-rever an Englishman goes he carries with iiim 
as much of English law and liberty as the nature of his situation will 
allow." 

Chitty refers to an anonymous case in 2 P. Will. 75, and to the Qiieen 
V. Mayor and Aldermen of Norwich, 2 Ld. Raymond 1245, in which 
last case Lord Holt refers to Btankard v. GalJy. 

Clarke's Colonial Law, page 7, is merely a repetition of what Black- 
stone has said on this subject, and from whom I have quoted. 

The whole tenor and spirit of what all the writers on this subject have 
said, and of all the cases relating to it, in my mind leave the question 
under consideration widely open, and that whether a particular statute 
does or does not extend to a colony is to be decided in each particular 
case by the colonial judicature, subject to an appeal home. 

When this colony was first settled and possessed by English subjects, 
were these two statutes applicable and necessary to the condition and 
state of the first occupiers and possessors ? Did the state of the colony 
require them to be in force ? I do not conceive the question to be whe- 
ther the whole, or some small part of these acta might not, as it were« 
Jbe prt$§td into tbe service, but vfbelVvQt \\\ev ^t^ u^e^^^sary to our wanta 
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and requirements. Looking then at the matter in this point of view, I 
cannot say that these statutes were or are necessary to the state and 
condition of Nova Scotia — to its wants and requirements. In that great 
country where these statutes were passed, the rights of the crown were 
considered sufficiently protected under the common law until the time 
of their enactment ; and, in an infant colony like this, at its first settle* 
roent, and even now, the rights of the crown will find ample and adequate 
protection under that same law, without requiring the aid of these stria* 
gent statutes. There is no danger, I think, of its being prejudiced in 
the collection of its revenue, or otherwise. Up to this period I have 
never heard of any complaint or difTiculties upon the subject. In England 
where the crown revenues were so great, and derivable from so maoj 
resources, and where its dues necessarily passed through so many hands^ 
it might be very proper to clothe the crown with greater authority and 
security to collect its revenues. But how could that be necessary here 
on the first settlement of the country, when the crown may be literally 
said to have had no revenue from any source, nor any debts due to it. 
But how has the colonial legislature silently spoken upon tlfis subject? 
If it had been thought that these statutes were wholesome, necessary, 
and applicable to us, I cannot but think that our legislature would have 
60 said by re-enacting them. The legislature in its very first session, in 
1758, did re-enact many provisions of English statutes which were 
thought applicable to our situation, and from time to time such re-enact* 
ments have found their way into our statute book, but we find nothing 
of these statutes being re-enacted. Does not, then, this fact shew in 
strong colors what the opinion of our legislature was and has been on 
the matter, for, as I have remarked, if occasion had called for it, there 
undoubtedly would have been a re-enactment. As far, therefore, as the 
opinion of the legislature may be gathered, these statutes do not extend 
to us ; and, I must add, that on a reference to our statute book, it will 
be found that very particular attention has been paid tO the securing 
the debts of the crown under our various revenue acts, and particularly 
under those of a later date. The mode of securing, and the manner of 
collecting, are precisely pointed out, so that it is manifest the subject of 
the crown debts has been under the consideration of our own legislature. 
I allude to this, not as shewing that our legislation would abrogate the 
statutes of Henry and Elizabeth, but as an argument that they did not 
extend to us. 

Thus far, then, as to the legislature. What, then, has been the opi- 
nion and practice among the profession ? Cases must have arisen in 
which these statutes, if extending here, might, and probably would, be 
called into operation ; and yet this is the first occasion on which the at- 
tention of any Court in the province has been called to them. The con- 
trary has not been asserted ; and no doubt Ibe fact \%^ >)caX ^<^ ^«t^ ^ 
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Extent never issued in this country. The ordinary process of our Courts 
lutfl invariably been the mode of collecting the crown debts. Why then 
has this been so ? I apprehend merely bccatise no inconvenience ha.^ 
ever been found to flow from following the ordinary and prevailing prac- 
tice — ^no detriment to the rights or interests of the crown. Tiiis non 
usefy if I may so speak, ot either of these statutes, this want of any re- 
ference to them, convince me that the profession, at all events, uevt*r 
considered them as having any efficacy with us. 

Now the interest in this case is entirely local, it alone concerns the 
province and tlie support of its government ; no portion of this money 
goes into the private coflers of the sovereign, or into the imperial trea- 
sury ; and when circumstances shall demand it, doubtless we shall pass 
ottr statutes of Hen. and Eliz., as was done in England. 

But let us suppose that our legislature iu 1758 had re-enacted these 
two statutes, or that portion of them which relates to the matter in 
hand ; could it be said they were necessary, or rather could it be denied 
that their enactment would have been absurd, inasmuch as there was 
nothing for tliem to operate on. 

The question, therefore, aAer all, is a narrow one, and may be said 
to be more addressed to our judgment as prudent and right judging men 
than as lawyers and judges. My opinion, therefore, is based upon this 
consideration, that neither of these statutes was applicable and necessary 
to our state and condition when the province was first settled, nor at any 
time since, and that the rights of the crown are amply protected and se* 
cured by the common law. With regani to such officers as Mr. Dick* 
foit, the crown can never complain of a want of knowledge as to their 
liabilities to it, because, annually, the accounts of these collectors are 
submitted to the government, and to the inspection and audit of both 
houses of the legislature, and arc duly reported upon after examination 
by committees. Under the view I have taken of this case, it will be 
quite unnecessary to inquire what effect our registry acts have on it. 

I am therefore of opinion that the complainant, James B, Uniaehe^ is 
entitled to have the equity of redemption in the mortgaged premises fore- 
closed, and to have the premises sold, and the proceeds arising from the 
sale paid over to him, sufficient to pay off the amount of the principal 
money, interests, and costs. 

Judgment for complainant 
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JONES V. WILLIAMS. 

November 21. 

Murdoch for defendant moves for a continuance upon affidavit of tho 
absence, in the West Indies, of a material witness. 

JRowe objects that the suit had been commenced and the writ serred 
two months ago, and the evidence might have been obtained in time for 
this term if diligence had been used. 

Murdoch contra stated that the cause had not been at issue until th« 
19th October. 

Court. You might have applied earlier at chambeis for a commis- 
sion, but as the witness is in the West Indies and it could hardly have 
been returned to the present sittings, we will grant the rule. 

Rule granted. 



TUPPER V. WEIGHT. 

November 21. 

Fairbanks, Q. C. moved for relaxation of costs upon an affidavit, 
which the Court refused, as the application had not been first made to 
the judge who taxed the bill. 
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COPP f. ETTEK. 

November 21. 

The Court will not ullow counsel to more (br a new trial upon Ie»re ^iUDtod' «i» 
circuit, except on Jud^^cs' mintites of* trial. 

In cose of verdict for platntiflP Court will $rrant rule nisi for new trial, if the jadgr 
who tried the cause considers that a rule ought to pass, buC not a rule nim for a noo^ 
suit, except by consent. 

Ejectment at Amherst — verclact fbr plaintiflf. 

Stewart now moves, p4irsuant to leaver for aru^e msi to* set aside th» 
Terdict. 

Mc Cully objects thai Slewurt is moving fromi his own ncKcs of th* 
trial, and not the judge's minutes. 

Court. Wc must have the judge's minutes of the trial. 

Haliburton, J. who- tried the cause being of opinioa that t^ rvlr 
niii ought to pass. 

Stewart claims a rule nisi for vs nonsuit. 

Court. When the judge who tries a cause eonsidei^ thai a rule- 
ought to pass it is usually granted as a matter of course, but we cannot 
give you a rule for nonsuit unless by consent, as n party cannot be non* 
•uited except by consent. 

Hule ni$i f»r new triaL 



CREIGHTON, et. ed. v. DANIELS, Ahconding DeUar. 

m 

November 211 

An attachment against nii absconding debtor does not bind property not nctoalty 
levied upon. 

If a sheriff has improperly omitted' to levy, the remedy is by action against him' 
and not hy rule to amend his return. 

A mere notice to a sheriff of an intended motion to amend his rctnm will not en- 
title him to costs of affidavits to-oppose motion for a rule niM. 

Lynch moved for a rule to- direct the sheriff of Yarmouth to amend! 
his return to a writ of attachment. It appeared by the affidavits that 
the plaintiff's attorney being instructed that the absent defendant was- 
possessed of real and personal estate, gave the sheriff the following in- 
structions, ^'Will you please have the enclosed writ of attachment levied^ 
&c., and, as we wish to bind any real estate the defendant may have, 
please have the usual appraisement made of it, and have it registeredk 
rogethcr with the enclosed co^ ^^ ^^'^^ '«^''^^' 'PV^iSA^ inform me what 
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:are our prospects of getting our money." That he intended that the 
sheriff should levy ©n both real and personal property, but that the she- 
riff had returned that he had levied on the real estate without mentioning 
Ihe personal estate, and upon application to the sheriff to amend his re- 
carn the sheriff replied that he could not do so, as he had not, in fact, 
levied on the personal property under the plaintiff's writ, but had since 
levied on it under a subsequent attachment at the suit of Metsrs. Bell 
4r Blach against the same defendant, whereupon notice was given to th« 
sheriff that the pi>esent application would be made. 

Lynch contended that the writ bound both real and personal estate 
from the time of its delivery to the sheriff, aud that he was bound to le^ 
▼y upon it under the instructions accompanying the writ. 

Withoat hearing the Attorney General contra — 

HALI.IBURTOX, C. J. An attachment does not bind property upon 
mere delivery to a sheriff as an execution does. In the first case I ever 
decided I was of opinion that where there were two concurrent writs of 
Attachment, one from the supreme and the other f^-om the inferior 
Court, the first levied under would bind the property. In that case the. 
Court were divided, but I am clearly of opinion that a writ of attach- 
ment does not bind property until a levy is made. In this case it ap- 
pears that only the real estate was levied upon, and, as the writ is re- 
iumed, we cannot amend the return. 

Bliss, J. We cannot direct the sheriff to return that he did what 
he did not in fact do. If the sheriff ought to have levied, and did not 
^e so, the remedy is by action against him and not by this rule. 

SAile refused. 



November 25. 



The Attorney General produced affidavits from the sheriff in defence 
of his conduct, which had come to hand since the previous motion, and 
contended that as the sheriff 's conduct was attacked and notice given 
him of the intended application to the Court, he was justified in prepar- 
ing his defence and entitled to the costs of his affidavits, aud cited prac- 
tice act, sec. 18C. 

Ritchie contra^ argued that this was not similar to the case where % 
party had leavo to move for a new trial, as in that case the motion wat 
in the cause, and opposite party was in Court bound to make prepara- 
tion. This motion was not in the cause, but directed against a stran^ 
ger who was not bound to answer until a rule «itn viqj^ qV^Vaxtv^ ^nk 
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served, and that the 186 section of the Practice Act exprcsslj confined 
the giving of costs to cases where rules were opposed, wlieroaa there 
was no opposition in tl:is case. 

Halltburton, C. J. The sherifT is no more entitled to cx>sta thAo 
a defendant who has merely received an attorney's letter. 

Bliss, J. If the afndavits had been here when the motion was made 
I think the application would have come wilhin the equity of the sta- 
tute ; but they were not here to be used in opposition to the rule. 

Haliburton, J. I think the case is not similar to the inception of 
an action. A mere notice of action will not entitle the defendant to 
costs, but this is a different case, an absent man charged with miscon* 
duct is not bound to wait until a rule is obtained against him. 

DODD, J. The notice did not compel plaintiff to proceed, and, if he 
had not moved, the sheriflf could not have succeeded in this application. 

DesBarrcs, J. The letter did not compel the sheriff to come into 
Court, He should have waited until called upon by a rule. 

Costs refused. 




BARNABY cL al v. GARDINER et. al 

November 22. 

■ 

An onlcr of sessions for rcmovnl of n pauper. prante«l upon insiiffieicnt ground*, 
ennrint he ^usIaline(J by nfHilnviiKcfftirtsoniincU to )>e veritied before the order parsed. 

An cnacnncnt iboi pi(;eetMlini:s of nn iiiftrior Conn sball be Hniil does noi take 
away the jmiMlirtion of ihc Suprcpje Court to review their proceedings under writ 
t)t Ctrtiorari. 

West moves to set aside nn order of the Court of Sessions for Qucen'« 
County for the removal of a pauper family from the Township of Liver- 
pool to the Township of Milton, with the subsequent proceedings there- 
"on. This order was brought up by a writ oi' certiorari and a rule nm 
granted at Liverpool. 

It appeared by the examination of the pauper, upon which the order 

» for removal was granted, that he had gaini^d a settlement in the Town- 

8hi[) of Liverpool, but although he had resided several years in Milton 

it did not appear from the examination that he had gained a eettlement 

there. 

C. Morse in shewing cause offered to produce affidavits to vcrifj a 
settlement in Milton. 

Court. That vf\\\ not ra^icV V\it ^v^l^vAv^* '^wvXLM.tt^h^w tlttttliC 
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order was regularly granted. If the order was irrcgularlj^granted it 
cannot now be sustained by affidavit of facts not previously verified. 

JF. W, Johnston, ]mx\v, contended that the Court had no jurisdictiort, ai 
the proceeding of the sessions are final by liev. Stat. ch. 89, s. 9. 

Court. Many of the statutes enact that proceedings of inferior 
courts shall be final, but that does not take away the jurisdiction of thia 
Court 10 review their proceedings under writ of certiorari, 

Kulc absolute. 



LESSEE OF JOHN T. ARCHIBALD v. BLOIS. 

November 25. 

An estoppel may be sustained upon a direct and irresistible inference from ths 
wordH of ii deed. 

The purchiKser of a tenancy by the curtesy is not m/o/);«c/, by acccpiinj* a conrey- 
ance. from dis|iuiing the exi?«icncc of that e>iaie as agaiusi the heir of the deceased 
wife, but the ture^iauec of the eoMvevAiicx*, unless explaiined by other te^tituouv, ii 
a very stron;; admission of the existciu'c of the estate which ii professes to convey, 
•n<l of the tiiiu of the iieirs after the termination of that estate. 

The Court will not direct a jury to presume the acceptance of a tritst, created by 
devise, when ihere has been tifty years adverse pos.«»e>>ion, ns lli;nin^t the truhtceii, 
there Uciu^ no cviiience of such accuptauce, and all the fact<i being ojiposed to such 
presumption. 

The Court will noi Fend a special verdict back to a jury, to decide upon a prc- 
fomption which they wouUV not be justified in tindiii};. 

The adverse pos-^e.^'sion of a widow, ctstui que trust, as ajjainst the trustees, will 
enure for the benetii of her children, bvin^ aUo ctstuUque tiwtt^ and cannot be set up 
Against their title. 

Tliis was an action of ejectment tried before Bliss, J. in December, 
1854. The lessor of the plaintiff, John T, Archibald^ was the son and 
only child of Charles Archibald, by his wife Martha, who was one of the 
children of John Stewart of Halifax, deceased. The action is brouglit 
for the recovery of the share of the said Martha of certain real estate in 
the city of Halifax, known as the Country Market, which belonged to 
the said John Stewart. 

John Stewart, by his last will and testament, dated 12th December, 
1800, devised all his real and personal estate to his wife Isabella Stew^ 
art, Charles Bill, and Winkworth Allan, and their heirs, for ever, and 
to the survivor of them and the heirs of such survivor. In trust, among 
Other things, to permit and suffer his said wife, if she remained unmar« 
ried, to possess and enjoy all his real estate, together with certain part 
of his personal property, in full confidence that she would apply the 
lame towards her own support and that of her children, until the young- 
est was twenty-one. And then in furthier trust to sell the real estate^ 
•od torn the personal estate into moneji and pa^ oti^-Wvt^c&^^^Vk^^ 
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to his wife, and divide the residue equally among his children. The 
testator then provided for the contingency of his wife dying before the 
youngest of his children came of age, and for that of his children dying 
before his wife. But if his said wife should marry again before the ^- 
nal division of his estate, then he directed that she should cease to be a 
trustee under the will, and that the other trustees should thereupon hold 
the whole of his real and personal estate to them and their heirs, in trust, 
immediately after the marriage of his said wife, to take the same out of 
her hands, and to sell and dispose of the whole and invest the proceedSt 
the interest of which they were to permit his wife to receive for the 
maintenance of herself and his children during their minority. And 
then he proceeds to direct how it was finally to be distributed, after the 
youngest child should come of age. He then appointed his said wife 
and the two other trustees to be executors of his said will. 

The testator died very soon after the making of this will, leaving his 
said wife surviving him, and five children, one of whom, Martha^ mar- 
ried about 1816 Charles Archibald. She died in a few years, leaving 
the lessor of the plaintiff, John T, Archibald, the only child of that mar- 
riage. 

After the death of the testator, who up to that time was in the actual 
occupation of the property in question, his widow, Isabella Stewarty con- 
tinued to reside there and occupied it with her children. She after- 
wards married John Steele, and with him continued still to hold and oc- 
cupy the property. In 1826 John Steele appears to have purchased the 
shares of the other four children of John Stewart^ as he obtained con- 
veyances from them separately of their respective shares, and on the 
8th August in the same year by indenture made between the said Charles 
Archibald and John Steele, the former conveyed to Steele in fee **A11 the 
right, title, interest, claim, property and demand, which he, the said 
Charles Archibald, now hath as tenant by the curtesy in right of his late 
wife, Martha Archibald, formerly Martha Stewart, or which he may 
hereafter have in any way whatever in to or upon the estate of the late 
John Stewart of Halifax, the father of the said Martha Archibald, de- 
ceased, lying and being" (then follows the description, the same being 
all the real estate of which the said John Stewart died possessed in the 
town of Halifax). To have and to hold all the right, title, &c, of him» 
the said Charles Archibald, which he now hath, or can, or may hereafter 
have in any way whatever, in to or upon the same." There is then a 
coyenant for quiet enjoyment " of the right and title, &c, which the said 
CkarUs Archibald now hath, or can, or may hereafter have, to this pro- 
perty, without the lawful let, suit, &c, of him, the said Charles Areki* 
^aU, or of any person lawfully daimmg the same from^ 5y, or undtr 
Urn/* And there is another co^enaxitfot fusUier aasarance on tho pnrt^of 
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the said Charles Archihdld^ his heirs and assigns, and every other per- 
son lawfully claiming by, from, or under him. 

Charles Archibald died in April 1853 ; the present action was brought 
lifter his death, and the property sought to be recovered is the same as 
that described in his deed to John Steele. John Steele is dead, and we- 
may presume his widow is also dead, although it does not appear in the 
evidence. The action is in reality defended by the heirs of Steele, 

A verdict was taken by consent for the plaintiff, subject to the opinion 
of the Court upon the case. 

The cause was argued in Easter term npon a mle msi to enter judg- 
ment for the defendant. 

Jiitchie and McGregar for plaintifil 

Johnston, Q. C and W. Johnston for defendant. 

JT. Johnston in support of rule relied on the following objections to 
the plaintiff's title : — 

1. That the real estate of John Stemarty having been devised to trus- 
tees for the benefit of the children, to sell and distribute the estate, and 
the sale not having yet been made, the legal estate is vested in the 
trustees and not in the cestuis que trust, who cannot, therefore, maintain 
ejectment In this case there was no evidence that the tmstees had de- 
clined to act, and, therefore, the principle applies. 1 Cmise 4G2, 3, 7, 
and 503 ; 1 Ves. Senr. 142 ; 2 P. W. 146 ; Hill on Trustees 235. 

2. The real estate being in trustees to be sold and the proceeds distri- 
buted, the interest of the heirs is to be considered as personal estate, 
and, therefore, went to her husband, Charles Archibald, who conveyed 
to Steele, The cases are numerous and conclusive to shew that land di- 
rected to be turned into money is to be considered by the Courts as 
money and not as real estate. 1 Jarman 523 ; 7 and 536; 1 Brown's 
Ch. Ca. 499 ; 5 Ves. 396 ; 2 Keane 653 ^ 2 Atk 452. 

3. There is no tenancy by the curtesy in a trnst estate. 1 Coke 29 a. 
2 Vem 536 ; 1 Cruise 494. 

4. The statute of limitations is a bar to the action. l*he trustees 
liave always had the power to defend the title, and, not having exercised 
that power, the statute runs against them. Even if a conveyance could 
be presumed to have been made to the children, the statute commenced 
running against them as soon as they came of age, and the period al- 
lowed by law for asserting their claims having expired, their remedy is 
taken away by the statute. 1 Jacob and Walter 1 ; 2 Keane 749 j 7 
Johns. 90. 

Mitchiej earUror--' 
' j^either the plaintiff nor bis. mother have ever committed any act to 
prejndice their inheritance* Nothing of this kind is ^t^A\i^A^^sA^^ 
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arc to consider llie alleged reasons why plaintiff should not recover. Tht- 
M'hole of the questions are settled by the conveyances. The objectioai 
are founded on the will only. There area number of conveyances from 
the other chihVen o^ John Stewart to John Steele of their respectire in- 
terests, while there is none from plaintiff or his mother. Kach of these 
deeds is evidence that Steele recofrnized the title of the children. But 
the conveyance from Charles Archibald^ the father of plaintiff, 13 con- 
clusive. Ilis wife being d^ad, and her child, the plaintiff, under a<re, 
he had an estate by the curtesy only, and Steele purchases from him his 
life estate, being all he could legally convey. This deed expressly re- 
cites that the gi-antor was tenant by the curtesy, and conveys that pre- 
cise estate and covenants for the quiet enjoyment of it. The heirs of 
Steele^ who arc the parties making this defence, and who claim, under 
their father, are estopped by this deed, and absolutely barred froni set- 
ting up any title beyond that conveyed by the deed — which recognizes 
and protects the interest of the plaintiff to the extent he now claims. 

The statute of limitations cannot apply in this case, because the pos- 
session of Steele, not only as the husband of the widow, but as the gran- 
tee of the other heirs, up to the time of his death three or four years 
ago, was perfectly consistent with the plaintiff's title. The objection 
that the title is in the trustees, and not in the plaintiff, is open to several 
answers. 

1. There is no evidence that the trust was accepted, while the acts of 
all the parties up to the present time are inconsi>stent with the idea that 
the trustees ever accepted the trustor interfered with the estate. They 
did not, in fact, fulfil the trust, they had no adequate remuneration pro- 
vided by law, and their not acting is evidence that they did not accept 
the trust, and in order to sustain the objection some evidence at least 
must be given of their acceptance. If they did not, the plaintiff is in as 
the heir at law. This is different from an outstanding term not yet ex- 
pired. Here the period for fulfilling the trust has expired, which alters 
the presumption. Hill on Trus. 215, 224, 239. 

2. If wc suppose that they did accept the trust, it was limited to the 
happening of a certain period, which has long since expired. That pe- 
riod was either the death of the widow, leaving no children, or the at- 
tainment by the children respectively of the age of twenty-one years. — 
One of these events must necessarily have terminated the trust estate. 

3. After the lapse of so considerable a period the Court will presume 
that the trustees have either sold the property, or conveyed it to the 
parties beneficially interested. 

4. The defendants are estopped by the deed from Charles ArehihaUL 
As for this being personal property the party having title shall al- 
ways recover at law, even although the proceeds might be differentlj 
applitd by the Equity C5ourt, 
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Cites Hill 253 ; 10 Bing 82 ; 2 B. and Aid. 782 ; 6 Mad. R. 57 ; 2 
• Sim. and Stu. 154; 1 Jac and Wal. 611 ; 12 Ves. 250 ; 3 Simons 113; 
Whitwich Exch. R. 123. 

In this case there is not onlj the recital of a fact, but an exact defini* 
lion of the grantor's real legal interest, and a conveyance of that precise 
interest It is not a mere technical estoppel, but one of the most sub- 
stantial kind, and such an estoppel alone has been held sufficient to sus- 
tain an action of ejectment 4 Com. Dig. Estoppel B. p. 193 (n), 195 ; 
4 Kent 98 (last ed.) ; 2 Smith's L. C. 430, 450.5, Also as to presump- 
tion of conveyance ; 4 T. R. 682. 

W. Johnston in reply. The presumption is that what ought to have 
been done has been done, and this strikes at the whole argument on this 
point, because it raises the very natural presumption that the trustees 
sold under the will, and that Steele had a conveyance from them. Hill 
214; 3 B. and Aid. 36. The trustees had a beneficial interest in the 
estate, as they are compensated by a commission on the amount of es- 
tate, and the law presumes that a party accepts a beneficial interest 
which is devised to him. 7 T. R. 47 ; 8 E. 263 ; 6 Ves. 185. 

As for the estoppel, the deeds to Steele are mere quit claim deeds, and 
cannot operate beyond the actual interest of the grantor's. Co. Litt 
352, B, ; 2 T. R. 441, 

JohnstoHf Q. C. follows — 

Nothing can be clearer than that the party who has the legal estate 
must bring the action. Stewart was under no obligation to devise to his 
heirs. He preferred not to do so. We are told he did not devise to 
the trustees effectually, because it does not appear that the trustees have 
ever acted ; but the legal presumption is that every gifl is beneficial to 
the donee, and that he accepts, unless evidence appear to the contrary. 
This is the rule in the case of outstanding terms, 3 B. and Aid. 36. — 
The invariable rule is, that a trustee is presumed to have accepted the 
tmst unless there is evidence to the contrary, and if there is any such 
evidence it is a question for the jury, upon which they may form a con- 
clusion, but the legal presumption cannot be obviated otherwise than by 
submitting the opposing evidence to a jury. 

It is said that a reconveyance may be presumed, but the case in 7 T. 
B. 47, merely decides that a jury may presume the surrender of a term. 
If they do not so presume, as they have not done in this case, the legal 
title must prevail. 5 B. and Aid. 687. If the question had been sub- 
mitted to them they must have found against such a presumption, as 
there was nothing in the case to sustain it 

As to the statute of limitations, it is dear that the possession of tb« 
widoW| for forty jean after her second matms^^ ^R«a ^lD^L\x^'3 *^^ ^V 
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position to the will. The trustees were bound to turn her out whcnerer 
she married. Her possession was therefore adverse, and to prevent tlie 
statute from operating the cestm's (fue trust ought to liave compelled the 
trustees to enter, and not having done so they are barred by the statute. 
2 Schoalcs and Lef. G29 ; Angcll on Lim. 515. 

The heirs of Stetcart could not have one title here and a different 
one in equity. It cannot be personal estate there and real estate here. 
True, Steele accepted a conveyance to him and his " heirs," but the lan- 
guage of all the deeds is that of release and quit claim only. The use of 
the word " heirs" will not give to the interest conveyed the character of 
real estate, and the acceptance of a conveyance in that form from one 
of the heirs will not bind Steele or his heirs as against tlie others- Pe- 
culiar stress is laid on the deed from Charles Archibaldj but it merely 
conveys all his present or future interest in the property. 

In order to create an estoppel there nmst be an admission of some 
particular fact. A general recognition is not suflkient. But even il 
the recognition were sufficient in this case, the plaintiff cannot take ad- 
vantage of k, inasmuch as he does not claim through his father, but as 
the heir of his mother. An estoppel can only bind or be available io 
behalf of those who claim through the parties making the admission. — 
If there were an adverse holding as against plaintiff for twenty-one 
years, this admission by a tenant for the curtesy would not have the ef- 
fect of protecting Archibald's interest. It cannot, therefore, operate as 
an estoppel. Again, if this be an estoppel, it gives plaintiff a legal title, 
whereas he could only have had an equitable title. 1 Ves. Senr. 17j. 
The possession of the wife was merely the user of an equitable interest. 
She held it not as real estate, but as personal property, because the will 
had directed it to be converted into personal property. The possession^ 
therefore, of her husband, Steele, who had received conveyances from 
the other children, was adverse as against the plaintiff and the trustees^ 
1 Cruise 494 ; 2 Vern. 536 ; 9 Mod. 147 ; 2 Atk. 47 ; Smith's L. C. 
439, 454; 2 Wm. Saund. 418 ; 8 M. and W. 212 ; 2 Bos. and Pul. 229. 

The mere taking of an estate cannot estop a party. Suppose Steele 
had discovered afterwards that plaintiff had no interest whatever, ho 
could have been precluded by having accepted a conveyance. 

The authorities cited as to the termination of an estate cannot apply 
here. The estates referred to in the cases were terminable in their na- 
ture, but here a fee was required to support the trusts. The testator 
did not think it proper that his children should have the real estate, but 
directed a sale and distribution, and the ti*usts could not be executed 
without an actual sale and conveyance of that fee. The estate cannot, 
therefore, be^cat down by any presumption without shewing an actual 
ftiimment of the trusts. Hill 239 ; 2 Rosooe R. 490.3. In the cases 
.where a .conTeyance has been v^esumfid^ the cestuis que trust has beea 
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in possession, but a conveyance has never been presumed where neither 
the trustees nor the cestuis que trust have been in possession. But ia 
this case they have both been out of possession. The mere fact of the 
equitable interests of other parties having been purchased by Steele will 
not affect this claim for the better or worse. The whole interest was of 
A personal nature, and passed to Charles Archibald by his marriage, 
and if this Court hold otherwise a Court of Equity may grant an in- 
junction upon this ground. The presumption as to conveyance is not 
that tlie trustees conveyed to the heirs, which they could not do, but 
that they ^old and conveyed to Steele in pursuance of the trusts and in 
performance of a duty. If Steele had brought an action against a stran- 
ger who intruded on the property, and who defended himself on the 
ground of title in the trustees, the Court would certainly have presumed 
a conveyance from them to Steele from his possession, but not in favor 
of a party who had not been in possession. 

Bliss, J. now delivered the judgment of the Court. 

This case was argued in Easter term last, during the absence of the 
Chief Justice from indisposition, and we have not now consequently tho 
advantage of his assistance in deciding the matters involved therein. 

The plaintiff relies, in support of his title and of his right to recover 
m this action, on the deed {rom]Vharles Archibald to Steele, and on the 
acceptance by the latter of the estate thereby conveyed to him. And 
he maintains that Steele, and those claiming under him, are thereby 
estopped from disputing the plaintiff's claim. TVe have then to consi- 
der whether there is any such estoppel here, and, if there be, whether 
the lessor of the plaintiff can in this case take advantage of it. 

" An estoppel," says Lord Coke (Co. Lit. 352.6), " must be certain tp 
every intent, and cannot be taken by argument or inference.'" " And 
it ought to be a precise affirmation." He adds, *< that a recital doth no^ 
conclude because it is no direct affirmation." But tHis anthority, higt 
as it is, has been much qualified by others, and partic^ilarly by later de- 
cisions. It has been repeatedly held, — so that it mu^t now be taken as a 
settled point, — that the recital, at least of a particular faqt, as ip the con- 
dition of a bond, will operate as an estoppel upon the person by whom 
it was made. I refer to Shelley v. Wright, Willes Rep. 9 ; Bowman v. 
Taylor, 2 A. and E. 278 ; and Lawson v. Tremere, 1 A. and E. .792 ; 
the last being a particularly strong case. I cannot he^p thinking, too, that 
Lord Coke's expression that " an estoppel must not be taken by argur 
ment or inference," requires to be understood with some qualification^ 
Unquestionably, if a fact may only be implied, or taken by argument 
from the language of an instrument, that will not be sufficient. Bat 
there may be an affirmation of a fact in a deed by necessary implic»> 
tioif and irresistible inferenoe, as clear (ind atton^ ^% \\. ^>a\^\^^ \i>»^^ 



5U ARCHIBALD v. BLOIS. 



by direct words. We must read an instrument according to its plain 
and obvious meaning. The intention of the parties is thus to be collect- 
ed from it. And whenever the admission of a fact is necessarilj im- 
plied in it, and the intention of the party to state that fact is equally 
clear and distinct, it appears to me that it would be a very refined sub- 
tilt v to deny it the effect of a direct affirmation, and to hold that on that 
ground there was no estoppel. In Roll. Abr. 863, the condition of a 
bond was that the obligor and his wife should appear. The obligor, it 
is said, cannot plead to an action on the bond that he appeared, and 
deny that he is married. Yet here is an estoppel without a direct affir- 
mation, for it is only inferentially asserted that the obligor was married. 
Now, it appears to me, that when Charles Archibald by his deed grants 
bargains, and sells to Steele this property as tenant by the curtesy in 
right of his wife, the daughter of John Stewart, he does just as strongly 
as if it were directly stated, assert that he was tenant by the curtesy in 
this right ; and that is the same as an admission that the fee was in his 
late wife, and I therefore think he would afterwards be estopped from 
denying this in those cases in which an estoppel could be relied on. — 
But an estoppel may be created, says Lord Coke (Co. Lit. 352 a), by 
an act in pais, as, among other instances put by him, by the acceptance 
of an estate. For, as Buller, J. says in Bex v. Stuley, 1 T. R. 4, where 
a person assents to an act, and derives and enjoys a title under it, it shall 
not lie in his mouth to impeach it. By the acceptance then of the estate 
thus conveyed under this deed, Steele on his part admits the same facts, 
which he is thereby estopped from denying. But here the first difficul- 
ty meets us. An estoppel it is said determines by cessor of the act or 
deed which made the estoppel. Com. Dig. Estoppel F. As if a man 
takes a lease for years of his own land by deed indented, the estoppel 
doth not continue after the term ended. For, by the making of the 
lease, the estoppel doth grow, and consequently by the end of the lease 
the estoppel determines. Co. Lit 476, and 4 Co. 54 ; and also JcoMt 
T. London, Cro. Eliz. 36. Now Steele, it must be observed, was not let 
into possession under the deed from Charles Archibald, but was already 
in possession then and long before he accepted the life estate thereby 
conveyed to him. It may therefore, perhaps, be questioned under this 
authority whether that life estate, being terminated by the death of 
Charles Archibald, the estoppel is not also terminated with it. I should 
feel it incumbent on me to pursue the inquiry on this point to a more 
direct conclusion, if there were not other reasons which lead me to en- 
tertain no doubt that the plaintiff cannot rely here on this estoppeL 

Lord Coke^ — to refer once more to his authority, — says in the passage 

. already cited, that every estoppel ought to be reciprocal, thai ia, to bind 

both parties ; and this is the reason that regularly a stranger shall neither 

take advantage of nor be bound by iVxe estov^U" He adds, ** priTiea in 
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blood as the heir, privies in estate as the feoffee, lessee, &c., privies in 
law as the lords by escheat, tenant by the curtesy, tenant in dower, the 
incumbent of a benefice, and others that come under by act of law, or in 
the post, shall be bound and take advantage of estoppels." 

The several kinds of privies here mentioned are, as the instances 
given of each plainly shew, those who claim from or through the person 
originally estopped. They stand precisely in his situation, and take 
the estate bound by his admissions as it would be bound in his own 
hands. A stranger, on the other hand, is one who derives no title or 
claim under the person estopped, and is, therefore, not in any way af- 
fected by that which binds him. This is the situation of the lessor of 
the plaintiff. Ho is not privy in blood to Charles Archibald in respect 
of the estate in question, though he is his son, because he does not claim 
it through him as heir. Nor is he privy in estate to him, for, though 
he claims a fee in this property after the life estate of his father is ter- 
minated, he claims it in no way from him, but from another. He is, 
therefore, in the sense in which the law makes use of the term, a stran- 
ger, and, as he is not bound by the estoppel by which his father was 
bound, so, as there must be a mutuality with respect to estoppels, he 
cannot take advantage of this. The authorities cited in Com. Dig. Es- 
toppel C, appear quite conclusive on this point, if it requires any confir- 
mation. " If a son be estopped by his pleading upon record and dies, 
his uncle and heir shall be bound. But if the uncle dies and the land 
descends to the father, he shall not be bound by the estoppel of his son, 
for he cannot be heir to him." For which he cites Co. Lit. 12 a. " So 
if the heir does not claim the land from him who made the estoppel, but 
by his own purchase or by another's ancestor^ he shall not be bound by 
the estoppel, though he derives his blood from the party to the estoppel." 
He cites for this Sir William Jones 4G0. The language in Sir William 
Jones is, " that he aiiall not be bound as privy." And several cases are 
there put all strongly supporting this view, and one of which is almost 
identical with the case before us. **If a father disseise his son and levy 
a fine, this fine will not bind the son as heir and privy, for he does not 
claim from his father. Or if a father be tenant for life, remainder to 
his son in fee J and levy a fine, this will not bind the son a^ privy for his 
reversion. Or, if the fatlwr levy a fine on the lands of the mother ^ the son 
is not bound." 

There is another ground also which will prevent this from operating 
as an estoppel in the present action. According to the case of Carpen* 
ter y. JBuller, 8 M. and W. 212, a recital in a deed which would be an 
estoppel in an action founded on that deed, will not estop the parties in 
any other action not founded on that deed, but wholly collateral thereto* 

That was an action of trespass to lands of plaintiff. The defendant 
gure in evidence a deed made between plaintiff and 4<^^^^<^asA. ^sA^aa. 
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Wm, Fanshawe, in which it was recited, that certain lands, colored red 
on the plan referred to, (the loctis in quo being a part of these lands,) 
belonged to the defendant. It was contended by the defendant, that 
the plaintiff was estopped by his admission in the recital contained in thi* 
deed, from denying the defendant's title to the locus in quo. The learn- 
ed judge thought the recital was not conclusive, and admitted the plain- 
tiff to give evidence that the admission was made under a misapprehen- 
sion. The plaintiff had a verdict, and the case came before the Court on 
a rule nisi for a new trial, which was discharged. Parker, B. in giving 
the judgment of the Court said, " We are all of opinion that the plaintiff 
was not estopped by that recital in the present suit, and that such recital 
was merely evidence." He says, ** If a distinct statement of a particular 
fact is made in the recital of a bond or other instrument under seal 
and a contrast is made with reference to that recital, it is unquestionably 
true that, as between the parties to that instrument and in an action upon 
it, it is not competent for the party bound to deny the recital, notwith- 
standing what Lord Coke says on the matter of recital in Co. Lit. 352 b. 
And a recital in instruments not under seal may be such as to be con- 
elusive to the same extent." He then refers to the case of Lawson v. 
Tremere, 1 A. and E. 792, and that from llolls Abr. 873, already cited, 
" All the instances," he says, " given in Com. Dig. Estoppel A. 2, under 
the head of estoppel by matter of writing (except one which relates to 
a release) are cases of estoppel in actions on the instruments in which 
the admissions are contained. By his contract in the instrument itself 
a party is assuredly bound and must fulfil it. But there is no authority 
to shew that a party to the instrument would be estopped in an action 
by the other party, not founded on the deed, and wholly collateral to it, 
to dispute the fact so admitted, though the recital would certainly be 
evidence. For the reasons above given we think that the statement in 
the deed and plan, though under seal, and evidence of ownership, is not 
conclusive in this case. And we have no doubt that if it be not conclu- 
sive, the evidence of the circumstances under which such admission was 
made was admissible upon the grounds already stated by the Court in 
the course of the argument. The evidence in no way contradicts the 
deed. It does not shew that such admission was not made, nor does it 
propose to alter it ; but tends to prove that the admission therein con- 
tained was inconsiderately made, and is not entitled to weight as a proof 
of the truth of the fact, which it is used to establish." I cite this case 
thus at large, not only because it is very strong, clear, and precise on 
this pointy but also for its general bearing on the whole case before us. 
Though the plaintiff then, in my opinion, and for these reasons cannot 
take advantage of this admission tzs an estoppel, this by no means dis- 
poses of the whole matter. The admission, as is said in the last caie 
cUti, is evidence of the fact so admKvi^^ — ^\^^ii^^ t>^ ^^ «ame natnrt 
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and weight upon the issue of the cause as it would be if it amounted to 
an estoppel. The difference between them is this ; if it is an estoppel 
it is conclusive evidence, and cannot be disputed. Whereas though 
other admissions ^* are strong evidence against a party, he is at liberty 
to prove they were mistaken or were untrue," per Bailey^ J. Heam v. 
RogerSy 9 B. and C. 586. Or he may shew, according to the case of 
Carpenter v. Butler y 8 M. and W. 212, that the admission was inconsi- 
derately made and not entitled to any weight. But if he fails on such 
grounds to controvert the facts so admitted, they then have the same 
force and effect against him as they would have had if he had been 
estopped from disputing them. 

What the admission here amounts to has been already mentioned. It 
is a complete and full recognition, on the part of Steele^ of the title of the 
lessor of the plaintiff ; and those who claim under Steele are equally 
bound by his admission. JDoe. e. d, Gaisford v. Stone^ 3 C. B. R. 176. 
How, then, is this admission met, or shewn to be mistaken or untrue ? 
In the first place, it may be observed, that it is not merely incidentally 
introduced in an instrument. The purchase by Steele and the conveyance 
to him are founded upon the fact admitted — it is the very essence of the 
transaction. There is, then, not a shadow of reason for supposing that 
this admission was unintentionally or inconsiderately made. On the 
contrary, the defendant has himself shewn that such was not the case, 
for he has given in evidence deeds from the four other children o^ John 
Stewarty by which their several shares also of this property were in the 
same year coirveyed to Steele, and thus the admission respecting the title 
of the lessor of the plaintiff is much strengthened and confirmed. 

Now in a case like this it would require, I think, very clear and posi- 
tive testimony to do away with its effect on the ground of mistake, or 
that the fact admitted was untrue. The only piece of testimony which 
the defendant has put in for this purpose is the will of John Stewart^ 
the purport and substance of which has been already set out. I enter- 
tain no doubt that under this will the trustees would take a fee in the 
real estate of the testator. The language of the devise is to them ex* 
pressly in fee. By the trust they were required to sell the real estate 
and to invest the proceeds, which were ultimately to be divided as di- 
rected, in the will. So far, then, from the fee, which was created by the 
words of the will, being cut down and limited by the nature of the trust, 
a fee in the trustees was necessary to enable them to carry out the in- 
tentiond of the testator. 

. But there was no proof whatever that the trustees had ever accepted 
that trust estate, or had acted in any way under the will. I think it 
was not even shewn that probate of the will had ever been granted to 
them. I have no doubt that their acceptance may and would he in some 
cftses presumedi where .tbe ends of justice. re(\u\t^d \.Vv^\. %>xOev ^x^^wxql^ 
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lion should be made. But when there are contending litigants, one of 
whom not claiming under the trustees, but adversely to them, sets ap a 
title in the trustees to defeat the claim of the other, and that after a pe- 
riod of more than fidy years from the date of the will and the death of 
the testator, I think the presumption of the trustees having accepted 
the trust, in the absence of all positive evidence to that effect, is at this 
distant day scarcely entitled to be drawn. At most in sach a case, it 
could only be done, as it appears to me, w^here there was nothing to con- 
tradict the presumption, and where the other facts in evidence would at 
least be consistent with such a presumption. Is that the case here? 
The occupation of the property by the widow in the first instance after 
the death of the testator, was, it is true, perfectly in accordance with the 
will and with the due execution of the trust, though not necessarily an 
act of the trustees, or under their sanction or authority. Upon the 
second marriage of the widow, however, it was the duty of the trustees, 
if the trust had been accepted by them, to have removed her and sold 
the property ; whereas she continued in possession with her husband, 
and he, recognising the title of the children, obtained conveyances of 
their shares. These conveyances were made after all the children had 
come of age, and had become entitled to a division of the proceeds of the 
estate, if the trustees had accepted the trust, and had acted in it as they 
were directed to do. Either, then, it must be taken that these proceed- 
ings were sanctioned by the trustees, and a reconveyance by them to the 
children would in that case, perhaps, be not unreasonably presumed; 
or all this was a complete violation of the duty of the trustees, and 
therefore negatives the presumption that they ever had accepted this 
trust. 

I cannot say that during the consideration of this particular point my 
mind has been wholly free from doubt ; for the question of presumption 
is, of course, one for the jury. But in this case the evidence, as it ap- 
pears to me, is all one way : nor was I required to submit it to the jury ; 
but after the defendant had put in the will and the conveyances from 
the other children, he submitted to a verdict being taken for the plain- 
tiff, subject to the opinion of the Court upon the case. Now it does ap- 
pear to me that, under these circumstances, it would not be right to send 
the case back again to a jury in order that the question might be sub- 
mitted to them whether an acceptance of the trust was to be presumed, 
which, under this evidence, I do not think they would be warranted in 
finding. 

But considering for a moment that there had been an acceptance by 
the trustees of the trust created by the will, how would that affect the 
case ? The defendant's counsel has himself urged that the possession by 
iStoefe and his wife after their marriage was adverse to the trustees, and 
that the eestuii que trust wer^ «iA&o \>«cct^^ V^^ l\v^ tkicKL-eatrf of the 
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trustees, for which he cited ffovenden v. Lard Annesleyy 2 Sch. and Lef. 
629. The latter proposition may be generally true, as it is in general 
that the possession of the cestui que trust is not taJken to be adverse to 
the trustees, though a cestui que trust may disseise his trustee and gain 
the legal estate. 2 Mer. 860. Now, in this case we have this very pe- 
culiar circumstance ; while Steek and his wife are thus holding adversely 
to the trustees, deeds are taken by him from the other heirs, and from 
the father of the lessor of the plaintiff of his life interest in the share of 
his wife ; which, while they are themselves, acts adverse to the title of 
the trustees, are a clear and express recognition of title in the children. 
Nor is there any thing inconsistent in this. The mother and her hus- 
band, though holding adversely to the trustees, may naturally enough 
be disposed to admit and to preserve the rights of her own children, 
who were entitled under the will to this property, though in another 
form, for they were to share ultimately in the proceeds of it The 
deeds then taken in 1826 by Steele, and the admission thereby made by 
him of the title of the lessor of the plaintiff, are by no means necessarily 
at variance with the fact that the trustees may have originally accepted 
the trust, and that the fee was vested in them under the will, for here 
there was a divesting of that estate, and these very conveyances were 
acts of disseisen ; and consequently the evidence of the will given by 
the defendant does not shew that the admission made by Steele was 
mistaken or untrue, nor does it do away with the effect of that admis - 
sion. The continued possession by Steele — now upwards of 26 years 
more since he obtained the deed from Charles Archibald of his life es- 
tate by the curtesy, the remainder in fee being thus in the lessor of the 
plaintiff — accrues to the benefit of the latter, and the adverse possession 
against the trustees has some time since ripened into a perfect title. It 
is no answer then to the action to set up the defeated title of the trus- 
tees, and it is not a little singular that it is attempted by one who him- 
self claims to hold adversely to them. 

There may possibly be other facts which have not made their ap- 
pearance in this case. I can only take it as it stands, and so consider- 
ing it| I am of opinion that the plaintiff b entitled to our judgment. 

Rule discharged. 
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STAPLES ei. al. v. CHARLES J. TAYLOR. 

November 26. 

Process against a party as an absent or absconding debtor will be set a^ide apoii 
affidavits that be was at home and about his ordinary basiness. when proceM issoed. 

The fact of a defendant merely keeping oat of the way of senrice of proceas is 
not a sufficient ground to sustain process ajrainst him as an absent debtor. 

The Court will not amend a defective writ in so maDy particulars as to make il 
an entirely new writ. 

Qiiere. — Whether writs of attachment and summons against absconding debtofV 
should be made returnable under Pract. Act, sec. 10, or under Act 1854, cb. 7, sec I. 

On a former day in this term Sutherland for defendant obtained a 
rule nisi to set aside the plaintiff's writs of attachment and summons 
upon three grounds. 

1. That the writ being made returnable on the first Tuesday of Ja- 
nuary, instead of 10 days after service, was irregular for want of a 
proper return day. 

2. That the paper served on the agent as a copy of the writ of sum- 
mons was not a true copy, as the sum sworn was not indorsed upon it. 

3. That the defendant's affidavits expressly denied that he was ab- 
sconding, and shewed that he was residing in Halifax and engaged 
about his ordinary business, and was not concealed in any way. 

Johnston, Q. C. now shewed cause. 

As to the first point, he contended that the writ could be regularly 
fnade returnable only on one of the four return days mentioned in the 
Practice Act which in effect enacts that all writs shall be made re- 
turnable on the days there mentioned. The Amending Act of 185^, 
ch. 7, 8. 1, provides that wnis o£ summons shall be made returnable 
in a certain number of days after service. This enactment is not ap- 
plied to writs of attachment by words, and it is not applicable on ac- 
count of the reason and intention of the act which was passed to enable 
parties to obtain judgment immediately in undefended causes, whereas 
it would have no such effect in an action against an absconding debtor, 
because he was allowed three terms to come in and make defence. 

2d, The oath must be endorsed on the attachment, but not on the som- 
mons to the agent. The summons in this writ is complete without the 
endorsement of the oath. If the Court held this a material defect he 
would ask leave to amend under sec. 117 of the Practice Act. 

3rd. The counter affidavits of the plaintiffs shewed that the defendant, 
if not absent, was absconding, as there were very strong circumstances 
to shew that the defendant was concealing himself and keeping oat of 
the way of service. 

Sutherland in reply admitted that his convictions were with the plain* 
tiff*$ coansel upon the ^rst povnt. TVie ^aV q1 \^^V Tnaksa UiAlengtibof 



MICHAELMAS TERM, 1854. 351 



time after service, allowed for the return, depend upon the residence of 
the defendant, whereas the proceeding against an absconding debtor is 
based upon the presumption that he has in fact no residence within the 
province. He thought, therefore, that the Act of 1854 did not apply to 
writs of attachment. But the defect in the copy was material. The 
endorsement is required both on writs of attachment and summons to 
the agent of an absconding debtor. The writs were similar in their 
nature. Neither could be issued without affidavits, and the endorse- 
ment was as necessary in the one case to instruct the agent how much 
property to retain, as in the other to inform the sheriff for what amount 
to levy. The endorsement, therefore, was an essential part of the writ, 
and as the act required a copy to be served the omission in this case 
was fatal. After commenting on the plaintiff's affidavits to shew that 
there w&s no proof that defendant was secreting himself, 

Halliburtctn, C. J. The iirst point is abandoned. The second is 
of some importance, but it is not necessary for me at present to decide 
it, as I am satisfied upon the third point that the process cannot be sus- 
tained. 

Attachments were formerly issued against parties who were not ab- 
sent, and the consequences were found to be so mischievous that the 
legislature enacted a law to restrain them to cases where the defendant 
was absent or absconding, and this has been always understood by the 
Courts to refer only to parties who were wilfully or permanently ab- 
sent. We must be satisfied, therefore, that there was such an inten- 
tional or prolonged absence as made this process necessary. The old 
Acts said that the attachment should issue when parties were out of the 
province. The more modern Acts apply it to those who are absent or 
absconding. I will not say that under these words an attachment could 
in no case issue against a party who was within the boundaries of the 
province, for instance, if he absolutely secreted himself. If a defendant 
merely keeps out of the way the statute provides a different remedy. 
In this case there are very strong and clear affidavits that the defendant 
was residing here, that he had not changed his residence, that he was 
going about the streets and attending U) his business. The fact that the 
plaintiff or the sheriff had a difficulty in findmg him is not sufficient, as 
they may have called when he was not at home. 

Bliss, J. The words of the Act are ** absconding or absent out of the 
province." My impression is that absconding, without absence from the 
province, would be sufficient to sustain a writ ; but that absconding must 
be clearly shewn. The plaintiff must put the matter beyond a deubt. 
He has not done so in this case, as his affidavits only go to shew, not 
that the defendant yfos^ but that he might kaxt bteu «}(^%<:)cyck^\ti^« "WiLxsw 
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possibility he has negatived, and if these affidavits of the defendant's, 
uiDeontradicted as they are, are not sufficient, it would be impossible to 
get rid of such proceedings when commenced upon insufficient grounds. 

Haliburton, J. The affidavits on the part of the plaintifF might 
perhaps be considered as a good prima facie case, but are not a suffici- 
ent answer to the defendant's positive statements that he was not absent 
or absconding. 

DesBarres, J. The mere keeping out of the way would not be a 
sufficient ground to sustain this writ. This is essentially different from 
the case from Amherst,. where the party was in the act of abseondiog 
when the process issued, although he had not actually got oat of the 
province at the time. The process in that case was upheld, but here 
there is no evidence that the party did abscond or intended to ab- 
scond. 



On a subsequent day Johnston, Q. C. applied to have the rule framed 
so as to set aside the attachment and summons to the agent to uphold 
the writ of attachment and service as a summons to the defendant only « 
and to make several corresponding alterations in the form of liie writ, 
and cited Pract. Act, sec. 117. 

Court. This would be making an entirely new writ. 

Amendment refused, and rule to set aside proceedings made abso- 
lute. 



THE QUEEN v. NICHOLAS H. MARTIN. 

November 26. 

It 19 the duly of the Executive Government of the province to assnrne the cuttod.T 
and care of persons Acquitted of criminal charges upon the ground of insanity, which 
by the common law of England is vested in the cro^n. 

Fairbanks y Q. C. moves for a rule nisi for a writ of habeas corpus to 
discharge from custody tke prisoner, N, H, Martin, who was tried before 
DesBarres, J. at Sydney, at a special session of the Supreme Court 
held under the Act of 1854, ch. 20, sec. 1, for ffte crime of marder 
committed upon the person of Archibald M, Dodd^ Usquire, and ac- 
quitted. It appeared from the judge's minutes of the trial, and from 
the affidavits that the prisoner had defended himself upon the ground 
of insanity, that when the verdict of not guilty was returned tbe 
jury were asked by the Co\it\ xii^ii ^\ifX ^ctranA ^<^ ^nsc^L^o^ liiis 
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given, and upon their specifying insanity as their reason an addi- 
tion was made to the verdict to that effect, with the consent of the coun- 
nel for the Crown and of the prisoner's counseL An application was 
made to DesBakres, J. at Sydney, soon af^er the trial, for the prison- 
er's discharge, which the learned judge refused, stating that he would 
report the case to the Executive, and the prisoner had since been kept 
in custody at Sydney by order of the governor. 

Fairbanki produced affidavits of several of the jurymen as to circum- 
Btances which took place in open Court when the verdict was given, and 
cited 7 Mee. and W. 399, to shew that such affidavits were admissible. 
These affidavits went to shew among other things that the verdict was 
recorded before the jury were asked the grounds of their verdict, and 
Fairhanh contended, that the jury ha\l discharged its functions, and its 
members were not only not bound to give their reasons, but the altera- 
tion of the verdict was irregular and invalid, and that this was under 
the circumstances a general verdict of not guilty, 5 Bac. Ab. 287 ; 
Vaughan R. 150 ; and, therefore, the subsequent detention was illegal. 

Admitting, however, that the Court was right in moulding the verdict 
into its present form, still there was no power to detain. Even if the 
prisoner was insane at the time of the commission of the act, or at the 
time of the trial, that is no reason why, if he has since recovered, he 
Bhould #^ confined for life, and if the present detention be legal it may 
be legally continued, and operate as imprisonment for life, for an offence 
on account of which, from a temporary alienation of reason, he was not 
morally or legally responsible. Idiots and lunatics may be confined by 
virtue of the prerogative, but the power of government has its limits. 
They cannot go beyond the law as settled by the decisions in the Courts. 
And in the cases in which parties have been kept in custody upon the 
verdict of a jury, the jury have found that the party was insane at the 
time of trial. Cites 3 Bac. Ab. 528 ; Imp. Stat. 39 and 49, c. 94 ; Es. 3 ; 
Imp. Stat. 3 and 4 Vic. c 54 ; Russel on Crimes 1, 15. 

The Attorney General stated in answer to a question from the Court 
that the prisoaer was held by the government, who did not feel at liberty 
to release him without an order of the Court. 

In answer to a question of the Chief Justice, DesBarrbs, J. stated 
briefly that the whole question at the trial was, whether the offence was 
committed by the prisoner when in a state of insanity or not This was 
the only ground of defence and the only question pat to the jury. The 
jury returned a general verdict of not guilty, at which there was an 
expression of feeling on the part of persona in the Court House, and 
when that had subsided the jarj were distinctly requested to state tte 
giomids oa whick Ibej bad giyen tbeir tei^kX ct Vinc^x^* "W^^ Vst%- 
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man stated that the verdict was given on the ground of insanity at the 
time the oOfence was committed, and most of the other jurors gave the 
same answer, none of them expressing their dissent The minute of 
this fact was then added to the verdict in open Court, and subsequently 
the written report of the facts which had been used on the argument 
was prepared by the learned judge and forwarded to the government, 
by whose order and under whose cai*e the prisoner had since been de- 
tained. 

Halliburton, C. J. In this case the judge reports that there was 
no other defence, and that the defendant was acquitted on that ground. 
In England it is true, as lias been contended, that a statute has been 
passed upon this subject. But had the Crown no power before the 
passing of that statute ? The Crown as the parens patrice is entitled, 
by its inherent prerogative, to the custody of all insane persons, for the 
purpose of protecting the community. 

Therefore, although the judge had no statute of the province to guide 
him, he was sustained by the common law and by the long continued 
practice of the Courts, both here and in England. A party who mur- 
dered a child by cutting off its head in a fit of insanity was confined for 
bix years, without shewing symptoms of insanity, but notwithstanding 
took advantage of an opportunity, when he was permitted to go >at large, 
to commit homicide. The government should take the responsibility of 
keeping this prisoner in safe custody, and if they do so without illega- 
lity, and without oppression, their officers will be sustained ; and of yurse 
they are bound to do so with all the care that is possible consistently 
with his safe keeping. 

Bliss, J. It would be monstrous if the government had no power 
to keep a prisoner in custody in such circumstances. If not, a raving 
maniac might be let loose on the community. The judge had a perfect 
right, and it was his duty with the facts of the case before him, to ask 
the jury the grounds of their verdict, and to suggest to them to do that 
which they had intended, but omitted to do. 

In HadJieUrB case the offence was committed 15th May, 1801« the 
prisoner was tried in June of the same year, and the verdict was " not 
guilty ; it appearing to us that he was under the influence of insanity 
when the act was committed ;" being the same verdict as in the present 
case. Upon that verdict the prisoner was kept in custody, and on the 18th 
July the statute 89 and 40 Geo. 3 c 94, was passed, requiring the jury in 
eases of felony, &;c., when evidence of insanity was given at the triali to 
find specially whether the party was insane when the act was committed, 
and provides for the custody, if found insane, until the pleasure of the 
Crofwn shall be known. T\ie i^Wcy of V\x<b\Ki« \& \j(^ ^t«.yeat tbe i 
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from committing the same offeoces again. For this purpose the govern'* 
ment here have very properly taken the responsibility of detaining the 
prisoner, and they cannot, if they would, evade the responsibility. I 
recently took the same course with a person at Truro, who had com- 
mitted a crime under the influence of insanity, although the prisoner at 
the time of trial had all the appearance of a sane man, and I have no 
doubt I was not only not exceeding my duty, but I would have acted 
improperly to have discharged him. 

Haliburton, J. This application is somewhat in the nature of an 
appeal from the decision of the government, and I entirely concur that 
it should be dismissed. The prisoner commits homicide, but defends 
himself on the ground that he was insane at the time, and, after a most 
patient investigation, his defence is admitted and he is acquitted on that 
ground. This is a defence which it is probable will in future very oflen 
meet us in similar cases. I do not impeach the verdict, but I find difii- 
culty in coming to the same conclusion, and although there may be cir- 
cumstances to create a sympathy in our minds in favor of the prisoner, 
we must not allow it to prevent us from administering the criminal law 
faithfully. I think the discharge of the prisoner on the ground of his 
sanity, when the jury have found him to be insane, would be a prece- 
dent dangerous to the peace and security of the community. 

DesBarbes, J. The prisoner is in custody of those whose duty it 
is to judge of his sanity. I desired the affidavits to be read, although 
they are not drawn in the manner they ought to have been, and I am 
surprised at their contents. 

The statute 39 and 40 Geo. III. is used as an argument to shew that 
the government could not assume the custody of prisoners, found to have 
been insane, previous to the passing of the act. But the custody of in- 
sane criminals was assumed previous to the passing of that act, and was 
a part of the common law of the land. I consider, therefore, that the 
prisoner is lawfully in custody of the government, and if he is impro- 
perly detained, or there are unnecessary restrictions placed upon him, 
the proper course is to apply to the government, and not to the Court. 

Rule refused. 



Note. A commission de lunaiico tnquirendo was subsequently issued 
by the government to the Him, E, Kenny^ John Creighton^ Esquire, Q. 
C, and Adami G. Jrchtbaidy JEtquire, to inquire respecting the sanity 
of the prisoner, and upon an investigation being had at Halifax before 
ft jury sammoDed for the purpose, and evidence given on behalf of the 
prisooer, who was present at the iiiTeatigiBiifioa^ \]hA yir] SnvxTkWai ^^ti^ 
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of his sanity, and he was, thereupon, discharged by order of the Exe- 
cutive Government. 



LESSEE OF EMBREE v. DIXON. 

November 28. 

A trust once accepted will not be presumed to have been surrendered daring the 
life of a party, prcvioas to whose death the trnsts cannot be fulfilled. 

Ejectment tried at Amherst before Bliss, J. in June, 1854. 

The plaintiff claimed under a sheriff's deed of the land upon a judg- 
ment against Tliomas L. Dixon junior, one of the defendants, the certi- 
ficate of which was recorded 18th September, 1842. The sheriff's sale 
took place in June, 1849, and the sheriff's deed to the plaintiff was 
dated in September, 1849. At that date the defendants, who were the 
widow and two of the sons of Thomas Z. Dixon, senr., were residing on 
the premises, which they had occupied since his death, twenty -six years 
ago, and the plaintiff sought to recover the undivided share of Thomas 
L. Dixon, junr,, as one of the heirs of his late father. 

For the defence it appeared that in October, 1816, Thomas L, Dixon^ 
executed a deed of the premises to Thomas J^oach, James S. Morse , 
and Jonah Pipes, in trust to sell the property, in part or in whole, to 
pay the grantor's debts up to that time, and to dispose of the residue to 
the best advantage, for the benefit of the widow and children of the 
grantor after his death, and during the life of the widow ; and after her 
death to be divided among her children. In June, 1845, Morse and 
Pipes, surviving trustees, gave a lease of the premises to Sarah Dixon 
and William Dixon, two of the defendants, which was still outstanding, 
and it appeared by this lease that there were debts of Thomas Z. Dixon^ 
senr^ which were still unpaid. The defendant moved for a nonsuit, on 
the ground that by this deed title was shewn to be out of the plaintiff. 

The plaintiff's counsel contended that as the trust deed was not exe- 
cuted by the trustees, it did not take effect, and if it did, the trust must 
be presumed, from the lapse of time, to have been surrendered. 

The learned judge ruled that the trustees, having acted so lately as 
1845, and it appearing by the lease that the debts of Thomas Z. Dixon^ 
senr., were still unpaid, his children had no personal interest in the 
land, nor consequently could the plaintiff. 

The plaintiff submitted to a nonsuit, subject to the ofunion <^ the 
Court, upon several other questions arising from the evidence, which 
are not now adverted to, as they were not referred to in the decimon. 

McOuikf in moving for role absolute to set aside the nooflttit, and 
enter verdict for plaintiff, Goat«a&ed.\]i[v»X%&\2Dk!t U^«IL deed we^ not < 
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cuted by the trustees nor anj of the creditors, and not even containing 
a schedule of the debts that were to be paid, it was a mere voluntary 
conveyance, which might have been revoked at any time by the grantor, 
and conferred no legal right on the creditors, that the death of the 
testator and the lapse of time which had taken place before any action 
was taken under the deed, were sufficient grounds, for the jury to pre- 
sume a surrender, and that the Court would not suffer the outstanding 
trust to be set up by a cestui que trust to defeat a just claim, and even 
in this case the claim of one holding under a co-cestui que trust, and 
cited Walwynn v. Ooutts, 3 Men 707 ; 3 Simons 14 and 103 ; 4 Russ. 
6 ; Hill on Trustees, 329 and 337, and cases cited ; Id. 254, 5, 7, 262 ; 
1 Jac. and Wal. 611.13; 12 Ves. 239.252; 2 Sim. and Stu. 154; 10 
Ring 75 ; 2 T. R. 696 ; 1 T. R. 758 ; 2 B. and Aid. 710 ; Bull. N. P. 
110.16; 7 T. R. 2.47; 3 B. and C. 616; 11 E. 478; 3 Burr 14.16. 

Smithy contra — contended that the cause must be considered upon 
legal grounds, apart from the consideration of what the rights of the 
parties might be in a Court of Equity. It appears that independently 
of the debts not being yet paid, there is a distinct trust for the widow 
during her life, which, as she is yet living, cannot be presumed to havtt 
been surrendered. 

The Court stopped Smith, and proceeded to give judgment. 

Halliburton, C. J. The deed in trust is not invalidated by the 
fact that it was not executed by the trustees, provided they had ac- 
cepted the trust, and that they had done so was apparent from the fact 
of their having acted upon it, in fulfilment of the trusts, as lately as 
1845. At that date the debts do not appear to have been paid, but, if 
they were, the widow was still living, and, until her death, the children 
could have no beneficial interest in the property. The trust, therefore, 
is still outstanding, and the legal title out of the plaintiff and in the 
trustees. 

The other judges concurred. 

Rule discharged. 
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DOANl-: r. McKENNY. 

November 28. 

The common law writ of partition extends to joint tenants, and tenants in com- 
mon, in this province. 

Tiie adinisbion on the record that parties are alive, precludes the presumption of 
their death, arising from coriiinucd aoscncc. 

The omis!)ion to insert the names of co-tenants is a fatal objection when taken at 
the trial, and need not be pleaded in ahatcmcnt. 

The Court will not amend the plaintiff's writ during argument of a motion to 
»et aside the verdict. 

Tliis was an action for partition tried before Dodd, J. at Shelburnc 
in last May term. Verdict for plaintiff, subject to the opinion of the 
Court upon the whole case. 

The plaintiffs claimed from the defendant their portion of a lot of 
land in which they were jointly interested with the defendant as a co- 
heir. Plea that the parties do not hold together* 

Gray now moved for a rule absolute to set aside the verdict upon se- 
veral grounds, among which were the following : — 

1. That this proceeding b^ing at common law was irregular, inas- 
much as the common law proceeding, except as regards co-parceners, 
was superseded by the remedy provided by Revised Statutes, eh. 139. 

2. That there was a nonjoinder of parties, several who ought to have 
been brought in as plaintiffs having been omitted. 

Upon the first point Gray argued that the words of ch. 139, s. 1. of 
the Revised Statutes, giving either the proceeding " at common law," 
or the proceeding under the statute h:td the effect of restoring the prac- 
tice, when not taken under our own statute, to the old coranaon law 
proceeding, as it existed prior to the statute of 31 Henry VIII. ch. 1. 
Prior to the passing of that act the writ of partition was confined to the 
case of co-parceners. This was the " common law" proceeding, and it 
did not provide for the case of joint tenants, and tenants in common, 
who were first allowed the benefit of the writ by that statute. The writ 
now allowed being the common law writ, cannot extend to joint tenants, 
or tenants in common, and, therefore, the proceedings are irregular. 
Cites 1 Thos. Co. Litt. 684 and 667 a ; 2 Mass. R. 468. 

As to the nonjoinder, it appeared by the evidence that Margaret Mc' 
Kenny, one of the co-heirs, had married a soldier, by whom she had two 
children, Stephen and Margaret^ and subsequently died, and the family 
had not been heard from for 14 years. William McKenny^ another 
heir, had also been absent many years, and it appeared from the evi* 
dence of his mother that he was supposed to be dead. William Me- 
Kenny was not joined at all in the proceedings, and the children of 
Margaret were only mentioned as plaintiffs by a general designation a» 
" the heirs of Margarti McKennt^, n?\\qs»^ liwxi^ w^ x^.wktvQwn." 
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Gray contended the proof of William's death was insufficient, and 
that the children of Margaret should have been brought in by name. — 
It could not be presumed that they were dead, as it was admitted upon 
the face of the record that they were alive. And the Revised Statutes, 
ch. 139, s. 8, makes provision for the case of absent parties and persons, 
whose names are unknown, which provision has not in this case been 
complied with. The judgment at common law is that partitio sit sta- 
bilis, but this cannot be the case where a partition is made which has 
the effect of excluding absent parties from their inheritance whhout a 
hearing. 

The Attorney General, contra — argued that the statute 3, H. VIII. c. 
1, became incorporated with the common law, and was a part of the 
law which we brought with us as British colonists. The Revised Sta- 
tutes are merely a consolidation of the previous statutes (1 Prov. Laws 
130, 287, 387) upon this subject, in which the right of using the writ of 
partition was expressly extended to joint tenants and tenants in com- 
mon. The commissioners who prepared the Revised Statutes took the 
exact words of the Act of Massachusetts, at the same time having re- 
ference to the existing state of the law, aad the Court in putting a con- 
struction upon the consolidated acts, will refer to the previous statutes. 
But this is scarcely necessary in this case, as the intention of the lan- 
guage of ch. 139, sec. 1, to give the writ in cases of joint tenancy and 
tenancy in common, can hardly be mistaken. 

The objection as to the non joinder of William cannot affect the case, 
as there is abundant evidence to presume his death. And we may pre- 
sume that Margaret's children, as well as herself, are dead, as thoy have 
not been heard from for 14 years. If, however, there would formerly 
have been any force in this objection, it is obviated now by Prac. Act 
36. 40, the whole spirit of which is to make the number of plaintiffs to 
a suit immaterial, and which was designed to obviate mere technical 
objections like the present. And if the defect be material, it could have 
been taken advantage of only by plea of nonjoinder in abatement, in 
which case the plaintiff could have taken issue on the plea or moved to 
amend. It is a mere technical objection. The proportion asked for 
by plaintiff allows for \he share of Margaret's children, and no more 
could be recovered, and there are counts in the declaration adapted to 
either case. If the defect be considered material an amendment may be 
made by striking out the reference to Margaret's children. 

Halliburtox, C. J. It would be giving a very refined construction 
to our statute to suppose that the legislature meant to restore the writ 
of partition to its old position, which it occupied previous to the statute 
of Henry VIII. It is far more probable that the intention was, in pro- 
Tidiag a new remedy, to leave the former remedy as it stood •> atvd «& iVkA 
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state of the law, previous to the passing of the Revised Statates, is quite 
consistent with the language there used, it is tnj opinion that the legis- 
lature intended that the writ of partition should remain in force as had 
previously been enaoted. The other point is more important. The 
heirs of Margaret are admitted on the record to be alive, and, if they 
arc, they may have some reason to allege why this partition should not 
be made. At all events they are entitled to notice. Ch. 139, sec 8, 
makes full provision for such a case as this, but the plaintiffs have not 
availed themselves of it. This objection is not met by sec. 36 of the 
Practice Act, as the leaving out or inserting a name affects the propor- 
tion to which each is entitled. This is an objection substantial in its 
nature, and although in this case it may in effect be merely technical, 
we are deciding upon a verdict, submitted to our consideration for the 
purpose of obtaining our decision upon this ground, and I am of opinion 
that the objection ought to prevail. 

Bliss, J. The legislature must have intended to leave the remedy 
the same as before tlie passing of the Revised Statutes, with the addi- 
tion of the concurrent remedy provided by the 139 chapter. Those 
who prepared the Revised Statutes did not probably advert to the fact 
that the remedy previously existing >vas founded partly on statutes. — 
The children of Margaret are admitted by the declaration to be alive, 
while they are made plaintiffs under circumstances which shew that 
they could not have given their consent. But they are not made plain- 
tiffs by name, and, therefore, they are not plaintiffs in such a manner 
as to enable a judgment to be entered for them. I do not see how the 
verdict can be sustained or the proceedings amended, at all events, at 
the present stage of the cause. 

DoDD, J. I am of the same opinion. At the trial I gave the plain- 
tiffs leave to amend, and they did not avail themselves of it, and we 
cannot amend the proceedings here. 

The other judges concurred. 

Rule absolute. 



RUSSELL V. MARSHALL. 

December 1. 

A party taking a register of a new vessel in his own name, as owner, for the par- 
pose of securing a debt, it not liable for supplies furnished to the vessel apon tht 
credit of the beneficial owner, and while in his possession. 

Improper reception of testimony will not invalidate a verdict for pltimiff, 
there is safRcient additional evidence to sustain it. 

27ij8 was a rule nisi foT a tvev^^ 1t\b\ \ti ^xv v^dv^wv tried before 
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Barrrs, J. at Pictou, to recover the price of goods supplieil by the 
plaintiff to the barque " New Zealander.** It appeared that the vessel 
was built by one Kitchen, who had previously erected several ships at 
the same place on his own account, and who was in possession of the 
vessel during her construction. The vessel was registered in the name of 
the defendant as sole owner, Kitchen being endorsed on the certificate 
as master, but a part of the goods were furnished to Kitchen before the 
registry and while the ship was in his possession, and a pari of them 
after the registry. 

Verdict for defendant. 

W. John$to7i contended that the defendant, as registered owner of the 
vessel, was bound to pay for the goods, and cited 4 C. and P. 158 ; 1.3 
Mass. R. 449 ; 7 T. R. 30G ; 2 Str. 71G ; 4 B. and Aid. 352 ; 7 Moore 
351 ; 7 B. and C. 34 ; 1 C. and P. G02. In this case the defendant 
was held out to the world as owner, by Kitchen, and by his own act in 
taking out the register. Kitchen was registered as master, and as such 
he was the agent of the owner, and his acts in procuring these goods are 
binding on the owner. Admitting that the owner was unknown prior 
to the registry, a principal is liable when discovered, although not pre- 
viously disclosed. 2 Smith's L. C. 217.8; Story on Agency, s. 294, 
p. 309. 

A part of the evidence for defendant was taken under a commission 
addressed to several parties, the surname of one of whom was omitted 
in the commission. The evidence, however, was admitted, and it is 
contended that the objection is fatal and invalidates the veidict on the 
ground of admission of improper testimony. 

Without hearing the Attorney General contra — 

Halliburton, C. J. Whatever may be the force of the objection 
to the commission it cannot affect my opinion in this case, as it appears 
to me that there is sufficient evidence without it to sustain the p]aintifil*'s 
case. We are obliged to consider the sufficiency of the evidence under 
the new rule (Pract. Act, s. 176) which brings the law back to what it 
was before the passing of Lord Denman's Act. We considered this 
question in Johnston v. Brenah, 1 James's N. S. Rep. 17. The sole 
question is, to whom was the credit given ? It appears, by all the evi- 
dence that the credit was given to Kitchen and not to the defendant, who 
had no further interest in the vessel than as a creditor to secure his own 
debt, and the plaintiff himself proceeded against Kitchen as an insolvent 
debtor for this debt after his departure in the vesseL It is unfortunate 
that his death on the voyage deprived the plaintiff of his remedy, but it 
cannot alter the liability. 
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Bliss, J. This is not the case of the discovery of an unknown prin- 
cipal, as the evidence does not shew that defendant was a principal at 
all, but, on the contrary, that the credit was given to Kitchen ^ who was 
in fact the principal. I consider the new rule as to the effect of irregu- 
lar testimony a bad law. Lord Denman's rule was a wholesome rule, 
because it threw upon the attornies the responsibility of withholding 
improper testimony. The new rule throws it upon the presiding judge, 
who will usually admit it if there be any doubt whatever, as, if impro- 
perly rejected, the cause would be sent back to a jury as a matter of 
course. 

IlALiBrRTON, J. and DesBarres, J. concurred. 

Rule discharged. 



COBB V. TURNER et. al 

December 1. 

Necessaries supplied to a vessel fitting for sea on the order of one of several part 
owners. Held that the other owners are liable, unless they shew thai an exclusive 
credit was given to the part owner ordering the goods. 

Action against seven defendants as j)art owners. Verdict against two only sus- 
tained under Pract. Act, s. 40, the evidence of ownership of the remaining defen- 
dants being insufficient to satisfy the jury. 

Motion for rule absolute to set aside verdict, on the ground of the im- 
proper admission of evidence, and as being against evidence. 

This was an action brought against William Turner^ William HoldeUy 
and four other defendants, to recover the price of a suit of sails furnished 
by the plaintiff to W, Tamer, for the brigt. " Enterprize," built at Jor- 
dan River, in the county of Shelburne, in the year 1850, and wrecked 
on her first voyage. The trial took place at Liverpool before Des- 
Barres, J. in December, 1854. 

It appeared by the evidence that William Turner sailed as master of 
the " Enterprize," and that he and several other of the defendants had 
severally admitted that they were part owners in the vessel. The sails 
were furnished by order of Timer after the vessel was launched, and 
the bill furnished to him, in his own name, by the plaintiff. It appear- 
ed also that Turner had signed an acknowledgment that the sails were 
obtained from the plaintiff for himself and the other defendants as part 
owners. 

Verdict for the plaintiff against two of the defendants, who had ad- 
mitted their part ownership. W, Turner having suffered a defaalt. 

The Attorney General argued that part owners, although liable to 
each other, are not liable to third parties for the acts of one of ihm 
number for Decesaariea furmaViQd U> iVi^ n^^^V \«\l\iQut their ( 
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Turner wa8 not the master at that time, and he could only bind the 
other defendants as a part owner. Bell v. Humphrey^ 2 Stark 345 ; 7 
Bing 709. And in this case there is no proof whatever of the consent 
of the other defendants. Part owners are not necessarily partners, and 
the admissions of one are not binding on the others, unless there be evi- 
dence of partnership. Abbott, 5th Ed. 107 (note) ; 1 Stark N. P. 64 ; 
1 East 20. The written acknowledgment of Turner is, therefore, no 
evidence against the rest, and without it the verdict cannot be sustained. 
The plaintiff's bill against Turner alone shews that the credit was given 
to him only. The other defendants, in admitting that they were part 
owners, stated at the same time that they had paid Turner for the sails, 
and there is no other evidence of their ownership. The rule in Pract, 
Act, sec. 40, does not apply to this case, as the evidence is a complete 
variance from the contract alleged. Cites Abbott 106 ; 4 C. and P. 
158 ; 11 Mass. R. 34; 5 Esp. 122 ; Russel v. Marshall, Ante, p 330. 

After consultation the Court, without hearing J, W, Johnston, Jr.y in 
opposition to the rule, proceeded to give judgment seriatim. 

Halliburton, C. J. After examining the report carefully I am of 
opinion that no ground has been laid for disturbing this verdict The 
sails were indispensable for the use of the vessel, and were furnished by 
the plaintiff at a time when she was fitting out for sea, and were actually 
used for that purpose. The defendants were engaged in building the 
vessel and must have been cognizant of the fact, and it is proved by 
their subsequent admissions that they were so cognizant. The jury under 
these circumstances may reasonably have inferred that they con^^r-uted 
to the purchase. If the goods were furnished upon the exclusive credit 
of Turner the other defendants might have established that fact conclu- 
sively, but they have not done so. I consider that there is sufficient 
evidence to sustain the verdict. 

Bliss, J. The fact of the goods being supplied for the vessel raises 
an implied assumpsit against those who received the benefit, unless an 
exclusive credit be shewn, and the jury, who had a right to decide who 
those parties were, have selected certain of the defendants, against whom 
they have given their verdict, and acquitted the others. This appears 
to me to be the very case intended to be provided for by sec. 40 of the 
Practice Act. The plaintiff delivers the sails to one of the defendants 
and debits them to him, but subsequently discovers that the party pur- 
chased not only for himself, but for others, who are also liable, and 
brings his action against all whom he supposes to be liable. The jury 
are not satisfied that all are liable, but make a selection founded on the 
evidence. The evidence against these parties appears to me to be sufil- 
cient, and I think the verdict should be sustained. 
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Haliburtox, J. concurs. 

DksBarres, J. I am not satisfied with the verdict. I formed a 
strong impression at the trial that there was an exclusive credit It 
was so put to the jury, and they took a different view of the evidence, 
as they had a right to do, but my imprecision is not changed. 

Rule .discharged. 



FERGUSON V. HYDE. 

December 1. 

Stewart for defendant moves to make absolute a rule nist for a con- 
tinuance, on account of the absence of a witness, whose evidence the 
defendant's affidavit stated he " was unable to obtain." 

James objects upon an affidavit that the witness resided in New 
Brunswick, and that the writ and declaration had been served on the 
defendant on the 30th October, and contended that under the circum- 
stances the defendant should have shewn that some effort had been 
made to obtain the attendance of the witness, and cited Jones v. WiUi- 
cms, Ante page 303. 

The Court considered the statement in the defendant's affidavit 
sufficient. 

Rule granted. 



PURCELL V. BURKE. 

December I. 

JohnstoHj Q. C. moves for a continuance on the ground of the absence 
of a material witness. 

Court. At this period in the term you cannot give the plaintiff* four 
days to answer the rule, and you have given no reason in your affidavit 
for not moving on the first day of the term. If you had shewn us a 
sufficient reason for the delay, we would have given you a rule return- 
able at a shorter period than four days. 

A rule nisi was granted returnable on the last day of term, subject to 
the objection. 

Role accordingly. 
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DELAP V. FOSTER ei. al 

December 1. 

In order to sustain a parol sabtnission there roust be clear evidence that all the 
parties to it understood and intended it to operate as a reference. 

This was an action brought by James Delap against the defendants, 
being overseers of the poor for the township of Granville for the year 
1853. 

At the trial at Annapolis in October terra, 1854, at the suggestion of 
Mr. Justice Bliss, the presiding judge, a verdict was taken for the plain- 
tiff by consent, subject to a special case to be made for the opinion of 
the Court. 

It appeared by the special case that the plaintiff had contracted with 
the successive sets of overseers for the township during the years 1851 
to 1853 inclusive, to keep the poor of the township, for a sum in gross, 
for each year. The overseers for 1853, being the present defendants, 
had paid the amount of their own contract to the plaintiff, but he demanded 
from them a considerable sum as being due to him for keeping the poor 
of the township by orders of the overseers for 1851-2, which sum he 
claimed to be due to him from the township, and that the defendants, 
as representing the township, were liable to pay the same to him. 

In June 1853, while the defendants were overseers and the plaintiff 
the contractor under them, Israel Foster, one of the defendants, at the 
request and instance of the plaintiffs, and for the purpose of arranging 
the accounts of the plaintiff with the township, addressed to Whitman 
Armstrong^ another of the defendants, the following letter, which the 
plaintiff then took to each of the overseers successively and procured 
their signatures thereto. 

** Mr. Armstrong, — 

" Dear Sir, — I think you had better go with Mr. Delap to see 
Bonnett and Henderson, and try to get them to settle our affairs. 

" Your's in haste, 

"Israel Foster, 
Charles R. Parkkk, 
William Croscup, 
" Accepted. Ezra Foster. 

" William Armstrong." 

•* I agree with the within named overseers to leave my account against 
the township of Granville with A. Henderson and P. Bonnett, Esquires, 
to be settled by them and abide their award. 

(Signed) "James Delap. 

" Granville, June 11, 1855." 
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The above endorsement on the letter signed " Whitman Artnstrong'* 
and " James Delap** were written thereon in presence of the arbitrators 
before the award was made. 

After the signing of the letter the defendant and Whiimcm Armstrong 
went before Bonnett and Henderson, with their books and accounts, and 
entered into an investigation, which resulted in a fvxrmal award in favor 
of the plaintiff for £81. 

(Those portions of the case and argument not adverted to in the de- 
cision are, as usual, omitted.) 

Jcnms now moved for a rule absolute for judgment for the plaintiff, argu- 
ing that the facts constituted a valid submission. The facts arc obvioo^ 
that not only the overseers for 1853 but their predecessors recognized 
their liability to the plaintiff for whatever balance was due to him. It 
was in fact the prevailing impression throughout the country that over- 
seers were liable for balances due by their predecessors, and under this 
impression the plaintiff had mixed up his accounts with successive 
boards, each recognizing by their acts their connection with previous 
transactions. This was obviously the state of matters when the de- 
fendant proposed a reference. There could be no doubt that both par- 
ties supposed the present defendants liable, and he submitted that the 
letter in proof, coupled with the acts of the parties, shewed the clearest 
intention to make Henderson and Bonnett the referees. It could have 
had no other meaning or effect, and all parties who signed it must have 
so understood it. Its not being under seal was no objection, as a parol 
submission was binding, and the want of original liability, which was 
admitted, would not relieve them, as there were numerous cases to shew 
that parties acting in a representative capacity, such as solicitors, guar^ 
dians, executors, &c., by entering into a reference, bound themselves to 
fulfil the award. Cites 3 B. and Aid. 47 ; 3 Lev. 17 ; 6 B. and C. 
262.3 ; 1 Lord Raym 246 ; 2 Mod. 227 ; Litt. R. 80 ; CaldweU on Arb. 
12 ; 6 J. B. Moore 448 ; 1 T. R. 692 ; 5 T. R. 6. The submission was 
proof of consent to become liable, or an admission of liability. The only 
question submitted was the amount. 

Ritchie, contra — argued that as the overseers were strictly annual 
olficers, accountable only for their own acts, they had nothing to do with 
the accounts of their predecessors, and could not be bound by a refer- 
ence, and arbitrators to whom such accounts were referred were bound 
to give an award in their favor, on the ground that they were not liable 
at all. The arbitration might have been had, not to decide between 
Dekip and the defendants, but between Delap and the town^p. It it 
admitted by plaintiff's counsel that the liability of the defendants, if 
Hnjf arises from the submlsaVou so\<i\y , bwt \i there be an exfweet 
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clear submission, and the arbitrators decide that there is a legal liabili- 
ty, where there is not in fact any legal liability, the award will be set 
aside, unless indeed the reference be made to a lawyer. Cites 2 Ves, 
Junr. 18; 3 East 13. 

The Court stop Ritchie^ and adverting to the submission being in 
the unusual form of a letter addressed by one individual to another, te 
its not stating expressly that Henderson and Bonnett were to act as ar- 
bitrators, to its having been signed by the defendants individually and 
separately, apparently without consultation with each other, and to its 
only having been completed by adding the indorsement on the day the 
award was made, there should have been proof that all parties under- 
stood it and acceded to it as a submission, and that, in the absence of 
such evidence, the verdict could not be sustained. 

Judgment for defendants. 



BAUER V. GUNN. 

December 4. 

Shannon moves on affidavit on behalf of defendant to discharge his 
recognizance entered into before two justices for overholding the plain- 
tiff's premises — the plaintiff not having entered the cause on the sum- 
mary list for trial nor commenced an action of ejectment, and cites Rev. 
Stat. ch. 140. 

Rule granted without costs. 



FRENCH V. WALLACE. 

December 20. 

It is no ground for setting aside a verdict that the judge gave his opinion on the 
facts lo the jary and recommended them to give small damages. 

Johnston, Q. C. for plaintiff moves for new trial in a slander case tried 
before Bliss, J., on the ground that the judge had misdirected the jury 
by stating to him his opinion that the conduct of the defendant, although 
indiscreet, was not malicious, and recommending them not to give heavy 
damages. 

Bliss, J. I told the jury that there was nothing to shew that there 
was any malice. The whole circumstances took place in the bosom of 
the defendant's family, and when he communicated his suspicions against 
the plaintiffs he did not volunteer any statements, but they were drawn 
oat of him by questions from others. I thought I ViiA ^t\^\.\.Q ^^\x<^^ 
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xny opinion upon these facts to the jury, and I think so still. It is everj 
day's practice. 

Halliburton, C. J. My brother Bliss's explanation is quite un- 
necessary. The judge in such cases generally expresses an opinion on 
the subject before him, and he has a perfect right to do so, and in this 
case there does not appear to have been any thing whatever objection- 
able in the manner in which his sentiments were delivered. If a judge 
expresses himself improperly to a jury of Englishmen instead of con- 
trolling them, it will have an opposite effect, but the jury should be in- 
formed of the judge's opinion upon the merits of the case, and should 
respect that opinion. I shall always give my opinion in similar cases. 

The other judges concurred. 

Rule refused. 



McALMONT v. BOUDROT. 

December 30. 

This being the last day of sittings — 

The Attorney General moved for costs of the term in this cause upon 
an affidavit that subpoenas were issued on behalf of the defendant, and 
costs incurred afler notice of trial served and before it was counter- 
manded. 

The Court considered that the affidavit was insufficient in not set- 
ting forth facts to shew that there was a necessity for incurring cost4 
prior to the notice of countermand. 

Rule refused. 



BOUTILIER V. HARSHMAN. 

December 30. 

Sowers moves on special grounds for a rule to foreclose, in a foreclo- 
sure suit, by ejectment, and was proceeding to address the Court — 

Court. This is a proceeding in which you take your own course. 
It is for the plaintiff to see that his proceedings are regular or they will 
be set aside. 

Rule granted. 
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STEPHENSON v. DULHANTY. 

December 30. 

Lynch moves for a rule nisi for new trial on Lis own minutes, the 
judge's minutes of trial not being accessible. 

Court. You must have them verified by affidavit. 

The minutes being subsequently verified and the motion renewed, 

Rule nisi granted. 
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His Lordship the Chief Justice was absent from illness during (he 
whole of this term. 



McNAIR V. MUNRO. 

April ID. 

Proof that witness knows the land in dispute, that defendant Htcs on it, with proof 
of two of the boundaries, held sufficient proof in ejectment of the identity of the let 
claimed. 

Ejectment tried at Guysboro in November term before Dodd, J. — 
Verdict for plaintiff, subject to the opinion of the Court upon the plain- 
tiff *s case. 

Ritchie moves for nonsuit pursuant to terms of the special verdict, on 
the ground that there was no evidence of the identity of the lot with 
that set out in the writ, and contends that the plaintiff was bound to 
prove precisely at least some of the main features of the lot in dispute, 
and cites 1 Q. B. R. 439. The whole proof here is loose and indefinite*. 

Without hearing Mr. Johnston, contra — 

Court. There is sufficient evidence as several particulars are given. 
One witness says he knows the lot in dispute, and that defendant lives 
on it, that it is on Porcupine Lake, and bounded south by ifariin*$ lot. 
It is not only a prima facie case, but a very strong case. 

Rule discharged. 
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LANDRY V. JONES. 

April 9. 

The defendant in order to obtain a continuance on the ground of a commission 
not being returned, must shew that he has used due diligence to obtain its return in 
time. 

Smith moves for a continuance upon affidavit on account of the cc^Tiniis- 
sion in this case, and sent to the West Indies to procure testimony, not 
having been returned from accidental circumstances, owing to iho com- 
missioner being absent. The evidence required was sworn to be mate- 
rial to the proof of the defendant's set off. 

Court. You have had ample time since last October, and if you 
had used due diligence you would have written and ascertained the ditfi- 
cuUy, and you might have applied to a judge at chambers for an order, 
by which it could have been removed. 

Rule refused. 



SMITH V. MAXNER. 

April 9. 

In order to procure a continuance, on the ground of absence of a witness, dcfcncl- 
ant must shew that he has used all possible diligence. 

Halihurion moves for a continuance, upon an affidavit that a materia^ 
witness, on account of whose absence the cause had been continued las,, 
term, had not yet returned to the province. It appeared that liu; w . 
ness had sailed from Windsor for St. John, N. B., as master of a vc:r i 
in November last, and had sailed thence to Liverpool, G. B., thenc< ; 
New Orleans in February, intending thence to return via Xiverp i, 
G. B., to St. John, when he was expected to visit his family. 

Court. You have not shewn that it was in your power to have • 
examination taken at St. John or Liverpool. You must shew that} •■■■•* 
have used all the diligence in your power. 

Rule refused- 



The motion was subsequently renewed, on a fresh affidavit that t ^ 
defendant had not had any opportunity of procuring the testimony 4 
the witness, and could not have obtained it, which the Court con&idei «. I 
sufficient 

Under the circumstaDceSf 
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ESTATE OF CATHARINE McDONALD. 

April 11, 1855. 

Tlic Court of Probata have all the power of the Coart of Chancerj to enable them 
to settle the accounts of an estate. 

The account of an ndminisirator, who is a creditor of the estate, mast be filed at 
least a month before distribution of the estate. 

WhcB a decree of a Probate Court is reversed, as against an execotor, he will not 
in ordinary cases be subjected personally to costs. 

West moves upon voliiminoua affidavits and documents for a rule ab- 
solute to reverse a decision of the Judge of Probate at Halifax, in the 
matter of the estate of the late Catharine McDonald. The decree was 
interlocutory, and declared a dividend of 8s. and 8d. in the pound upon 
the claim of the appellant, who was a creditor. 

The appeal contained a statement of sixteen objections to the decree, 
one of which was that the decree left the estate still open and unsettled, 
and another " that the law requires the administrator, when a creditor, to 
file his account one month prior to the distribution, yet the Court allowed 
an account of the administrator for £49, produced at the hearing, not- 
withstanding the appellants had no opportunity to examine the account" 

The statement of the Judge of Probate as to the first of these objec- 
tions, specified among other reasons for not decreeing a final settlement, 
" that William McDonald, the husband of the intestate and father of the 
administrator, died in 1838 possessed of certain real estate, which was 
encumbered. That the intestate survived him and continued in pos- 
session, dealing with the same as her own until her death in 1848. — 
That she paid interest moneys and insurance thereon, and it was alleg- 
ed by the administrator under oath that she had furnished two of her 
daughters with monies to take up an incumbrance of £260 existing on 
the real estate, and that they had improperly procured the title thereto 
in their own names. No administration had been taken on William 
McDonald's estate in the lifetime of Catharine, his widow. John Mc^ 
Donald, the present administrator, had since her death, viz., in 1851, 
administered also upon his father's estate." Under these circumstances 
the Judge of Probate considered that there was no evidence of further 
assets, " unless upon a bill to be filed in Chancery, or by some other 
means, these payments above referred to, alleged to have been made 
out of intestate's money, could be recovered from the daughters, or the 
real estate in some way be converted into assets." And in the antici- 
pation that this question would be raised in another Court having com- 
petent jurisdiction, he had decided to make an interlocutory decree, and 
not finally settle the estate at present. 

With respect to the other objection above specified, the Judge of 
Probate considered that the enactment in Rev. Stat. ch. 130, sec 63, 
referred to a case where an executor ot ocdmmv&iraXor was seeking to 
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get his own account passed, and not to a case like the present, where the 
administrator was cited to an examination of the accounts, as otherwise 
an astute creditor, by citing him to appear in fifteen days, might exclude 
the administrator's account, provided he were required to file it a month 
previously. And he stated also that the decree had not been signed for 
more than a month after the account was allowed. 

It appeared also that the administrator had first filed a. statement 
shewing the estate to be solvent, and afterwards an amended statement 
shewing it to be insolvent. 

The Attorney General and West for appellant. 

Twining for administrator. 

The Court considered that the Judge of Probate had full power, 
under Act of 1853, ch. 12, sec. 12, to settle respecting the disputed item 
of £2G0, and although there might have been reasons for postponing this 
inquiry, and making an interlocutory decree in the meantime, yet, as 
there was nothing to hinder him from proceeding to a final settlement, 
bad there been no other objection the Court would have remitted it back 
to the Judge of Probate for further proceedings. But there were serious 
objections against allowing an administrator to have his account passed, 
without being filed in time to enable an opposing party to make the ne- 
cessary inquiries, which would, if permitted, be equivalent to excluding 
all investigation. In this case especially the administrator had first 
filed an account shewing the estate solvent, and afterwards amended 
the account, which makes it the more necessary that due investigation 
should take place. That opportunity was not afforded in this case, and, 
therefore, we cannot sustain the decree. 

Rule absolute. 



April 14. 

The Attorney General in the same cause asked the Court to settle the 
form of the rule granted by the Court, and claimed costs, citing 1 James' 
N. S. Rep. 

Johnston J Q. C. contra^ distinguished this case from the case cited, as 
in the latter the parties were contending heirs, while this was the case 
of an administrator who would not be liable for costs in equity, without 
assets. It must first be made to appear that an executor or adminis- 
trator has assets before he can be subjected to costs. 

. Court. An executor is in a different position from other parties, 
and ought not to be obliged to contest the rights of the estate at kU o^vv. 
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expense. Under the circumstances of this case we tliink the costs 
should be paid out of the estate. 

Rule to reverse decision with costs out of the esstate. 



BISSETT V. CORDEAU. 

Apri) 11. 

The Court will makcabsolate.withoatargamenr, aruIentW, which, having Lceo 
duly served and entered for argomcnt, is anopposed. 

Ritchie moved for a rule absolute to set aside a judgment entered at 
Arichat, for irregularity, and was proceeding to open the grounds of hi» 
motion — there being no opposition — when he was asked by the Court 
whether the rule nisi had been regularly served. 

It appeared by affidavit that the rule had been regularly served, and 
the cause duly entered for argument. 

Court. We do not require to hear argument before making abso- 
lute a rule nisi, which has been duly served and entered. 

Rule granted. 



ETTER V. COPP. 

April 12. 

£jectn)cnt tried by order of Chancery, in order to obtain evidence to be adjud^ 
catcd on in that Court. Verdict taken by comsent, subject to the opinion of tbe 
Supreme Coui-t. The Court declined to consider the question otherwise than in ao 
cordance with the common law practice, and therefore refused to decide npon mat- 
ters of fact, which should have been, but were not found by the jury ; and aet aside 
the verdict, but without costs. 

Proof of part of a conversation, the witness having left before it was terminated, 
is not sufficient evidence of a demand of possession. 

The plaintiff *8 proceedings will not be amended on argument of a mle for a new 
trial. 

Tub Court on argument for a new trial will sot order a nonsuit except by eon- 
sent. 

This was ejectment brought for 500 acres of land, and defended for 
200 acres, tried at Atnherst in October term before Halibu&ton, J. 
Verdict for plaintiff, subject to the opinion of the Court. 

Stewart, with whom was Smith for defendant, now moves to set aaide 
the verdict upon three grounds. 

1. No demand of possession before demise laid. 

2. No demand of possession before action bi*ought. 

3. The locality of the premises, as given in evidence, is different from 
that laid in the declaration. 
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The action had originally been coraraenced in the Supreme Courts 
and removed into Chancery by injunction, and the trial had taken place 
in the original cause by order of the Master of the Rolls, in order to ob- 
tain the evidence as taken down by the presiding judge, to be used in 
the Court of Chancery in the consideration of the facts affecting the 
equities of the case. 

The locus was laid as being in the township of Amherst, and proved 
to be in another part of the county. It appeared that the plaintiff had 
originally sold to the defendant 500 acres, but the defendant finding he 
could not pay for tlie whole, agreed with the plaintiff to give up 325 
acres and keep 200 acres, which were surveyed to him and continued in 
his possession until the action was brought in May, 1852 — the demise 
being laid in the January preceding. About the first of April in the 
(Pame year, at Mount Watley, in New Brunswick, eight miles from 
the land, the plaintiff was arguing with defendant about the land ; the 
plaintiff said, <^ I understand you dispute my title. I forbid you to 
proceed further till we settle, and further, I demand possession." The 
defendant said he did not deny the plaintiff's title. The witness did 
not stop longer, and they were arguing about it when he lefl. The 
plaintiff had applied ineffectually at the trial to amend his declaration 
by altering the date of the demise. 

*Setrar< argued that the possession of defendant, admitting that he 
had not paid the amount of pui'chase money, (which was one of the 
subjects of inquiry in Chancery,) was that of a tenant at will, that hu 
was, therefore, entitled to a demand of possession, and the demand 
proved was insufficient, inasmuch as it was not made on the land, as 
there was no refusal proved, and as the conversation was unfinished 
when the witness left, and therefore proves nothing. If a demand had 
been made, there must be a refusal proved. The demand attempted to 
be proved, therefore, is of no avail, but, if it was, it took place after the 
demise laid« Besides, a demand must be made upon the land. If 
there is any one in possession it may be made of him, and if not, the 
land is derelict, and the claimant may go on and resume his possession. 

Cites on 1st and 2nd points, 4 T. R. G80 ; 13 East 210 ; 1 B. and 
C. 454 ; 7 Bing 322 ; 4 N. and M. 42. On 3rd point, Till. Adams 277 ; 
4 Camp. 2G4. 

Stewart pressed the Court to grant a nonsuit under the special cir- 
cumstances, as another trial would be fruitless, the substantial matters 
at issue being for the consideration of the Court of Chancery. 

Mc Cully, contra, stated that the real question at issue between the 
parties was, whether the defendant was to get the 200 acres for what 
he had paid to the plaintiff, or not. This <\ue*l\OTv \v^ VVvq>3l^V ^\^ ^www. 
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ought now to decide upon, and offered to read the order of the Court of 

Chancery. 

CouuT. That is a question which ought to have been decided by 
the jury, but we cannot take it into consideration in thia argument.— 
We must look at it simply as a verdict to be sustained or set aside in 
this Court, in accordance with our own rules of proceeding as a com- 
mon law Court. We have nothing to do with the order of the Equity 
Court, which is intended to regulate the proceedings in that Court, an4 
cannot affect ours. If this were an issue out of Chancery you would 
move for a new trial there, and not here. 

McCuUy argued that, being in support of a verdict, he was not bound 
to justify the verdict, but merely to shew that there was evidence for 
the jury. And he considered that there was evidence upon each of the 
points raised. As for the date of the demise it appeared by the minutes 
that he had moved to amend at the trial, and he asked the Court to per- 
mit it to be done now, as if it had been done at the trial ; and, if the 
Court should be against him, declined to consent to a nonsuit, as he had 
proviously done at the trial. 

Without hearing Smith, contra — 

Bliss, J. The jury should have found upon the facts of this case, 
but they have not done so, and, therefore, we must send it back, but 
without co<t?. We cannot nonsuit the plaintiff against his consent, 
neither can wc amend his declaration by altering the date of the demise 
at this stage of the proceedings. We cannot make amendments to ope- 
rate retrospectively, and when made they must be upon reasonable 
terms. 

DoDD, J. The amendment, if granted, would not help the plaintiff, 
ibr the question as to the demand still remains, and we do not think the 
demand proved is sufficient. The conversation was unfinished, and it 
would be similar to giving in evidence half of a document when the 
other half if produced might materially alter its effect. 

DksBakhks, .J. concurred. 

Kule absolute for new trial without cost?. 
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CREIGHTON et. al v. DANIELS. 

April 12, 1855. 

A writ of attachment against an absconding: debtor will not be set aside for defect 
in the return day, except at the instance and for the benefit of the defendant ; and 
where grounds arc laid for sapposinj; that the application may be made for the in- 
terest of a subsequent attacher the Court will require affidavits to the contrary bo- 
fore granting the rule. 

Q^e. Whether writs of attachment should be made returnable on a special re- 
tarn day, or under Act of 1854, ch. 7. 

This was a motion on behalf of the defendant to set aside an attach- 
ment in this cause against an absconding debtor on the ground of an 
improper return day in the writ. The motion was made under the au- 
thority of a power of attorney from the wife of the defendant in charge 
of his property. The objection to the writ was that it was made re- 
turnable in twenty days after service instead of on a special return day. 

The Attorney General in support of the motion cited Revised Statutes 
ch. 140, sec. 1 ; Practice Act, sections 2, 10, 31, and 21 G ; and the Act 
of 1854, ch. 7. 

The revised statutes made no alteration from the old return days on 
the first and second Tuesdays of term, which were the return days of 
all writs until the passing of the Practice Act. The latter substituted 
four special return days without specifying what writs were to be made 
returnable on those days ; but this could not have referred to attach- 
ments for two reasons : 1st, because the chapter of the revised statutes 
which regulated this process was not repealed by the practice act, ex- 
cept in so far as to alter the forms of the writs (Pract. Act s. 216) ; 
2nd, the writs referred to in the practice act were directed to bear an 
indorsement requiring the defendant to appear in a certain number of 
days after the return days (sec. 31), which was clearly inapplicable to 
absconding debtors, who were allowed by law three terms to appear. — 
And the Act of 1854 was inapplicable for the last reason adduced, and 
also because it was confined to writs of summons only, whereas through- 
out the whole of our legislation the writs of attachment and tJummons 
against absconding debtors, are always mentioned together as writs of 
" attachment or summons," and in circumstances in which it is impossi- 
ble to confound them with the ordinary summons, to which the simple 
designation of "writ of summons" is always applied, lie contended, 
therefore, that the old return days, as they existed when the revised 
statutes were passed, were still in force as respects writs of attachment, 
or at least that the Act of 1854 could not apply, and therefore, in either 
case, the return in this writ was irregular, and the writ void under the 
authority of numerous cases. 

Llfnchj cotUrOy followed by Ritchit^ pvodu^^d cOSv!^^V\\& \X\\^\. v)S^%>^« 
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qucnt to the issuing of the writ another attachment had been Usued 
against the same defendant at the suit o£ Messrs. BellS^ Blacky and that 
there was reason to believe, from circumstances detailed in the affidavits, 
that this motion, although made in the name of the defendant^ and with 
the sanction of his wife, was in reality made principally or altogether 
at the instance and for the benefit of the subsequent attacher ; and con- 
tended that the enactment in Rev. Stat., ch. 141, sec 8, 9, 10, which 
permitted subsequent attachers and others interested to set aside pro- 
cess upon the ground that the sum demanded " was not justly due or 
was not payable when tlie action was commenced,*' in effect precluded 
a subsequent attacher from attacking the process on any other grounds. 
The defendant had been absent and not heard from since before the 
commencement of the suit, and therefore could not personally have au- 
thorised this motion. The wife has no general authority to retain 
counsel, or do any other act to bind her husband, and no authority could 
be implied in this case. The defendant must appear in order to make 
this motion. In Ratchford v. Chipman^ decided before the revised sta- 
tutes passed, (cited from Stewart's Ms. notes,) it was held that no per- 
son but the defendant could come in for this purpose. Also 8 Jurist 47G. 

Stewart, amictts curiae. The decision in Ratchford v. Chtpman was 
that a mere stranger could not make the application. 

As to the form of writ, the Act of 1854 abolishes the return days for 
all writs of summons, and as both the summons and attachment against 
absconding debtors necessarily include a summons to the defendant, 
they come within the words of the statute, which uses the word " sum- 
mons," instead of " mesne process," because in fact all writs by which 
an action is commenced include a summons to the defendant to appear. 
There could have been no object in confining it to one class of writs, as 
no inconvenience would result from applying it to all, including replevin 
which also contains a summons. 

The Attorney General in reply argued that an irregular return day 
is fatal, and cites 4 B. and Aid. 288. This form of action is entirely 
statutable, and the requisites of the law must be strictly observed, more 
especially as it affects the defendant without, in most cases, any actual 
service of the writ. The statutes deal with three distinct classes of 
writs. 1 St, the ordinary summons ; 2nd, replevin ; 3rd, the writs of 
attachment against absconding debtors, and summons against their agents. 
All of these are in the nature of mesne process, but not analogous in 
form or in proceedings founded on them. The two last are not in 
practice returned as directed by the Act of 1S54, and therefore this 
question should be well considered from its extensive application. It is 
said that defendant should appear, but by doing so he would waive the 
objection. This is a conc\u%\\e ^oi&Nv^t \o \\\«A. o\^^«^ivoii« Cites Arch. 
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New. C. L. Pract. 277. And in 8 Jurist 476 (b. c.) the action was eject* 
ment in which there was no writ, but the party was not a defendant at 
all until he came in by leave of the Court. 

As for the wife's authority it is not necessary for an attorney to pro- 
duce his authority. He acts on his own responsibility to his client, and 
is recognized by the Court upon his merely acting for a party in the 
caase. 3 Bing N. C. 301. The power of attorney from the wife, al- 
though she is, under the circumstances, of necessity the agent for her 
husband, is not necessary in this motion. Taking it for granted, as I 
contend is the case, that this writ is absolutely bad, it would be absurd 
to say that it cannot be set aside, but that the Court is bound to go on 
and give it effect, and perhaps make title to real estate under it after its 
invalidity is demonstrated, and cannot interfere until the defendant ap- 
pears in pei*son to attack it. In this case I contend that there is an ab- 
solute want of jurisdiction as there has been no regular or valid process 
served, and the Court are bound to take judicial notice of a want of ju- 
risdiction in whatever way it may appear. I do not admit that the sta- 
tute intended to prevent a subsequent attacher from taking such an 
objection as this, which must render every subsequent proceeding in 
the fiction void. Suppose there were no affidavit of the debt, could not 
R subsequent attacher interfere and quash the proceedings ? 

Bliss, J. It does seem to be an extravagant position, but neverthe- 
less such appears to be the meaning of the Act. Two cases are specifi- 
ed by the statute in which a subsequent attacher or other person inter- 
ested may apply to set aside the proceedings, and they are the two 
strongest cases that can be imagined, and in which, if in any case, no 
enactment would be required. We may, therefore, reasonably infer 
that the statute did not intend that any other objection should be taken. 
Taking this view of this part of the case we should not give effect to a 
motion in the name of the defendant to benefit the subsequent attacher, 
contrary to what appears to me to be the intention of the statute. I 
think that the grounds laid for supposing that this motion may be for the 
benefit of the subsequent attacher, are sufficient to authorise us, before 
going further, to require further affidavits in support of the motion 
shewing that it is not really intended for the benefit of the subsequent 
attacher. For this purpose the motion can stand over until next term* 
In the meantime it is not necessary for us to give any opinion upon the 
main point of the case. 

Rule deferred. 
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BANK OF NOVA SCOTIA v. HALIBURTON. 

April 14. 

When there is no objection to a verdict except that it is foand, in the opinion of 
the Court, a;;ainst the wi*i;^ht of evidence, the Couit ought to exercise not merely a 
cautious, but a strict and sure judgn^cnt before they send the caase to a second 
jury. 

A communion of the profit And U-^^i of a business between two parties constitntei 
a pnrtnership between them as to that business. 

The acknowledgment, in reference to n debt due by the firni, of one partner, after 
the partner<^hip has been dissolved, is sufficient to prevent the operation of the stA- 
tute of limitations, 

This was an action for money lent and advanced by the Bank to the 
defendant, to which there was a plea of the statute of limitatioDS. The 
trial took place at Windsor in May, 1 854, before the Chief Jastice, 
when there was a verdict for plaintiffs for £887 10s. 3d. 

A rule 7usi to set that verdict side was argued in Michaelmas term 
1854, before the Chief Justice and Justices Dodd and DesBarres. — 
Judge HALIBURTON being the defendant, and Judge Bliss, a stock- 
holder in the Bank, could give no opinion in the case. Counsel for 
plaintiff, Johnston, Q. C. ; for defendant, C, W. H. JIarrUy Stewart^ and 
Smith. 

The defendant was the owner of certain quarries of gypsum at Wind- 
sor, and in the year 1842 entered into an agreement with one J. L. 
Songster upon the following terms : — Songster was to superintend the 
working of the quarries and the sale of plaister. He was to pay the 
expenses of working them out of the gross proceeds of the sales, and the 
nett proceeds were to be divided between him and the defendant in the 
following proportions — two-thirds to the defendant and one-third to 
Songster. As much expense would necessarily be incurred in quarry- 
ing the plaister and transporting it to the place of shipment before any 
sales could be effected, the defendant (at what precise time did not ap- 
pear) authorized King 4* Fraser, the agents of the Bank at Windsor, to 
make advances to Songster to meet these expenses. In May, 1843, 
the defendant was about going to England, and on calling at the office 
of King 4* Fraser, Fraser stated to him that as he (defendant) was 
about going to England he had better leave some written acknowledg- 
ment of his liability for advances made by them |o Songster^ on which 
the defendant wrote the following, " I hold myself accountable for all 
advances made to J. L. So7igster since June Gth, 1842, on account of 
my quarries at Windsor. 

" 15th May, 1843. (Signed) T. C. Haliburton." 

and delivered the paper to Fraser. Fraser then asked him if he wish- 
ed King Sf Fraser to go on with Songster as usual, to which defendant 
replied " Oh yes," and added, " monies will be coming in from Sanffs- 
ier'' Under this authority King Sf Fraser continued to make adFances 
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to Songster up to April, 1845, and frequently received monies from 
Songster on account of those advances. No account of these advances 
or payments were ever rendered to the defendant or to Songster, but 
the defendant and Songster settled an account at the close of each year 
from 1842 to '47, when this agreement was terminated. In these set- 
tlements the expenses of working the quarries were charged against the 
gross amount of the sales of the plaister, and the nett balance was then 
credited to each, two-thirds to the defendant and one-third to Songster, 
but no credit was given to the defendant for the sums which Songster 
had received from King ^ Fraser on the defendant's account. Although 
Songster received no money from King Sf Fraser after April, 1845, he 
occasionally made payments to them, and on the 21st of January, 1850, 
settled an account with Fraser in which he acknowledged the balance 
due to them. 

As the action was not brought until March, 1853, as no advance had 
been made since April, 1845, and no demand had been made upon him 
until after Fraser* s death in July, 1852, the defendant contends that he 
is protected by the statute of limitations. 

The plaintiffs contend that Songster's payments and acknowledgments 
within six years take the case out of the statute, as he was not only the 
agent of the defendant, authorized to receive and pay monies for him on 
his behalf, but was actually a co-partner participating in the profits of 
the sales of the plaister. 

The Couet now delivered judgment 

DoDD, J. This cause was tried before his lordship the Chief Justice 
at Windsor in May, 1854, when a verdict was found for the plaintiffs 
for £887 10s. 3d. A rule nisi for setting aside this verdict was argued 
in Michaelmas term last, occupying the greatest part of three days. We 
may therefore conclude from the time thus occupied, and the number of 
counsel engaged in favor of the rule, together with their standing at the 
bar, that every thing was urged that could be, consistent with the law 
and the facts of the case, for making the rule absolute. Notwithstand- 
ing, however, all that was then advanced in the argument, I have ar- 
rived at the conclusion, after mature consideration and a close examina- 
tion of most of the cases cited in support of the rule as well as many 
others not referred to, that the verdict should not be disturbed. 

One of the points taken at the argument in favor of a new trial was 
that the witness Songster^ as the agent of the defendant, had committed 
a fraud upon his principal, that his evidence was at variance with the 
truth, and if withdrawn from the case there was not anything to sustain 
the verdict The credit, however, of this witness, as well as that of 
King^ the only other witness for the plaintiffs, have been passed upon 
by the jury, and we«renow bound to take their evidence as true. What- 

1 
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ever suspicion lias been thrown upon the testimony by the evidence 
produced on the part of the defendant, unless that evidence largely 
preponderates in favor of a different set of facts, we cannot on th&t ac-' 
count set the verdict aside. The case of Melltn v. Taylor^ 3 Bing N. 
C. 109, which has several times been referred to in this Court, shews 
from the language of Tyndal, C. J. that " in every case in which the 
verdict has turned upon a question of fact which has been submitted ia 
a jury, and there is no objection to the verdict, except that ft is found 
in the opinion of the Court against the weight of evidence, the Court 
ought to exercise not merely a cautious, but a strict and sure judgment, 
before they send the cause to a second jury.*^ And he proceeds to say, 
" the general rule under such circumstances is that the verdict once 
found shall stand, and the setting it aside is the exception, and ought to 
be an exception of rare and almost singular occurrence.'* And in a 
subsequent case of Hyland v. Allariy decided in the Court of Exchequer 
in 1849, and referred to in a note to Howden v. Standuh, G M. G. and 
Scott 522, that Court held that an application for a new trial upon 
the ground that the verdict was against the evidence could not be en- 
tertained, when the Judge who tried the cause stated that he was not dis- 
satisfied with the verdict. At the trial the case turned principally apon 
the agency of Songster, whether his authority as agent authorized him to 
make payments to the plaintiffs, and settle and adjust the defendant's 
account in the manner he did on the 12th January, 1850. This was in 
express terms submitted to the jury, and they found in the' affirmative* 
The question of partnership was also under their consideration. The 
evidence of the agency of Songster to receive money from the plaintifis 
will not admit of a doubt. We not only have on this point the testimo- 
ny of Songster, but that of Ktngy and both corroborated by the under- 
taking of the defendant given to the agents of the Bank on the 15tfa 
May, 1843, by which he held himself accountable for all advances 
made to Songster from the 5th of January, 1842 ; and at the time of 
entering into this undertaking, when asked by Frastr if they were to 
go on with Songster as usual, he replied ** Oh yes," and that " monies 
would be coming in from Songster" Here then was evidence from 
which a jury might infer a general authority from the defendant to 
Songster, to receive from and pay to the bank monies on his account. 
In the face of this testimony it was strongly contended at the argu- 
ment that the credit given by the plaintiffs was to Songster, and not to 
tlic defendant, and what was principally relied upon in favor of this 
view of the case, was the fact of the defendant having been kept in per- 
fect ignorance, during all the time the advances were made to SongtUr^ 
and for some years afterwards, of his personal liability for these advmir- 
ces. This was evidenced by the accounts which were annually arrmQg>* 
erf Ttnd settled between the defendant and Sontjster^ and also betwe«a 
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the Bank and defendant, and in neither of tlie^e sets of accounts was 
any reference made to the monies now charged, and for which this ac- 
tion is brought against the defendant. That there is some mjsterj con- 
nected with this transaction is evident ; and if free from the question of 
partnership, and the jurj had found this verdict against the plaintiffs 
in consequence of their gross negligence in not keeping the defendant in- 
formed upon the subject, I would not have been disposed to disturb it. 
But as thej have found their verdict for the plaintiffs, against a charge 
by his lordship as favorably put for the defendant as he could possibly 
expect, thereby negativing any fraud on the part of the plaintiffs in the 
transaction, and finding that the credit was given to the defendant and 
not to SongsteVy I do not see how, upon the question to whom credit was 
given, the verdict can now be set aside. There are also some parts of 
the testimony that shew tliat the defendant was not altogether kept in 
perfect ignorance of the advances being made on his account. Songster 
in his evidence says, " the defendant told me to get money from King 
Sf Fraser, and I asked them if I was not authorized to receive money 
from ibem on the defendant's account, and Fraser said " yes, to any 
amount," and I rendered the defendant an account of the monies I re- 
ceived from the Bank, for two years I think, perhaps oftener, but he 
took no notice of it. He once asked me something about his share of 
the interest." If this piece of evidence be true, then the defendant did 
know of these advances being made on his account They commenced in 
1842 and ended in April, 1845, running over a period of about three 
years, and if the defendant was made acquainted with them for the first 
two years, and took no means to prevent their continuatioQ, he has not 
much to complain of beyond a disregard to his own interests. King in 
his evidence also shews that the defendant was not entirely without 
flome knowledge of the transaction, for in his direct examination he says, 
^* I have heard the defendant inquire at the office how Songster was 
getting on, and when told there was a large balance due he never 
recalled his authority." On his cross examination he says, '' the de- 
fendant occasionally asked how Songster was getting on. When we 
told him there was a large balance due by him, he said I wish you 
would shove him up." Besides this evidence let us see if the defendant 
himself has not furnished some proof that he was aware of the monies 
being advanced to Songster. The memorandum signed by the defend- 
ant in May, 1843, a year and four months after he had entered into the 
agreement with Songster respecting the quarries, evidently had refer- 
ence to monies previously advanced, and yet in the account which was 
settled on the 7th of January previous, between him and Songster y by 
vhich a balance was made in Songster's favor of £193 7s. 8d., no refer- 
«Dce is made to monies taken up by Songster from the Bank ; and no 
monies being charged to him in his (the defendant's) private ac.c<\w^t 
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with the Bank, it would have been but natural for him to have asked 
the agents of tiie Bank why they required an undertaking from him for 
past advances to Songster when none had been made, unless indeed 
he was aware tliat the Bank kept these advances charged in a separate 
and distinct account. These advances were made by the Bank from 
1842 to 1845, when they ceased, and were it not that the defendant has 
pleaded the statute of limitations, there could not, in my opinion, be the 
faintest grounds for setting aside the verdict. The effect of this plea 
is now to be inquired into. 

Upon the part of the plaintiffs it is contended that the payments 
made by Songster within six years before action brought, were made 
on account of the advances previously received by him from the 
Bank on the defendant's account, and therefore would take the case 
out of the statute ; but that if not sufficient for that purpose, then the 
settlement of the accounts and the acknowledgment of the 12th Jan- 
uary, 1850, were either made by Songster as the agent of the defend- 
ant or as a partner, and in either case would nullify the plea. As 
respects the effect of the payments it is unnecessary for me to decide, 
yet in passing I cannot avoid saying that they appear to me to have more 
the character of set off, than payments to take the case out of the sta- 
tute. My opinion in favor of the plaintiffs retaining the verdict is 
founded upon what I consider was a partnership between the defendant 
and Songster, and consequently the act of one is binding on the other in 
matters connected with the partnership. The evidence in this case as 
given by Songster at the trial, is that afler he settled the account with 
the defendant in January, 1842, for building the railroad and wharf, 
he then went into partnership with him on the following terms, viz., 
'* after the expenses of making the quarries were paid, the defendant 
was to receive two-thirds and he one-third of the profits.** The accounts 
which were put in on the defence sustain the evidence of Songster^ they 
are signed by him and the defendant, and shew that the working ex- 
penses of the quarries were first paid, and then the balance of the pro* 
ceeds of the plaister sold was divided between them in the proportion 
of two-thirds to the defendant and one-third to Songster, and this state 
of things is continued between them down to 1848, when a new agree- 
ment is made, but of a very different character from the previous one. 
The new agreement is a lease of the quarries — the lessee keeping the 
property in repair and paying a rent of so much per ton upon the sale 
price of the plaister. Under this agreement there would be no pretence 
for saying a partnership existed, but in every important particalar es- 
sential to constitute a partnership it differs from the first agreement, by 
which I think a partnership was formed. The law, so far as to what 
constitutes a partnership between the parties themselves, and a part« 
Jienhip as respects thitd parlies, \s ^e\V Mwdex^tcK^ atid dearij defined 
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by the different writers on the subject. To constitute a partnership be^ 
tween the parties themselves there must be a communion of profits be- 
tween them, a communion of profits implies a communion of loss, for 
every man who has a share of the profits of a trade ought also to have 
his share of the loss. 2 Sir William Bluckston 999. In Dry v. Bop- 
wellf 1 Camp. 330, which was an action for work and labour, the 
only question was whether the defendant was liable. The witness 
stated that the lighter upon which the work was done was the sole 
property of a person of the name of RusseUy that she was let out by him 
to the defendant who worked her, and that the two shared her profits 
equally between them. Lard Ellenhorough said that in that case the de- 
fendant was to be considered a partner, and was jointly liable for the 
repairs done to the lighter. So where one person advances funds to 
carry on a particular trade, and another gives his personal services, for 
which he is to receive a proportion of the profits, there is a partnership 
existing between them, both as regards the parties and third persons. 
CoUyer on Partnership, sec. 38, Lord Eldon in Ex parte. Hamper. 17 
Yes. 403, says, if a trader has a specific interest in the profits themselves, 
as profits, '' he is a partner," and in the same case he says, " if a man as a 
reward for his labor chooses to stipulate for an interest in the profita of 
a business, instead of a certain sum proportioned to those profits, he is 
as to third persons a partner." Story on Partnership, sec. 23, says " by 
the law of England, if a partner share in the advantages, he also shares 
in all the disadvantages." In the present case the defendant was to 
share in the profits, and if there was any disadvantage resulting from 
the manner in which the business was conducted, he must bear the con- 
sequences. In Waugh v. Carver , 2 H. Black 247, Lord Chief Justice 
Eyre says, '< he who takes a moiety of all the profits indefinitely shall 
by operation of law be made liable to losses, if losses arise, upon the 
principle that by taking part of the profits he takes from the creditors 
a part of that fund which is the proper security to them for the payment 
of their debts." The defendant here has taken two-thirds of what I ad- 
mit he was led to suppose were profits, but which in reality should have 
gone to the plaintiffs in the first instance to liquidate the advances made 
by them for the benefit of the partnership business. Where two per- 
sons agree simply to share the profits of a trade or adventure (as in the 
present case), they will be partners in those profits ; but if one was a 
mere servant or agent of the other, and received his share of the profiki 
in lieu of wages, then, as there is no mutuality between the parties, they 
are not partners. CoUyery sec. 79, says, ^ the main feature in the con- 
tract of partnership is the communion of profits between the parties, 
without thai quality a partJurMp eannd «bm<, and with it a ease eon 
hardly be stated in which a peurtnership shall not exisL" How can it be 
9^f then, if tlut be law, ihal a parinenbip did not. «iS»X ^ >wMr^md^ 
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the defendant and Songster^ having it in proof from Songster himself 
that they were partners and that a communion of profits existed between 
them, and this corroborated by the accounts given in evidence on the 
defence. It was, however, said at the argument that if the defendant 
was a partner, then he was a dormant one, and might at any time retire 
from the partnership without being liable, unless to those that were aware 
of his being a dormant partner, but I do not find this position sustained 
by the authorities, although I admit there are some few dicta in favour 
of it. Lord Loughborottgh in Coope v. JEyre and others^ 1 H. Black. 37, 
said " a secret partnership can be no consideration to the vendor, though 
for reasons of policy and general expedience the law is positive with re- 
spect to the secret partner, and when discovered he is liable to the whole 
extent." It may be laid down as a general rule that partners are bound 
universally by what is done by each other in the course of the partner- 
ship business. Goto on Partnership, SG. And the rule is applicable 
both to dormant and nominal partners, and it is now an undoubted and 
universal proposition that a dormant partner is in all cases liable for the 
contracts of ihe firm during the time he is actually a partner. CoUyer^ 
sec. 384, who cites 1 Doug. 381 ; 1 H. Black 37 ; 1 Cromp. and Jervis 
316 ; and in sec 385, he says '' it makes no difierence as to third persons 
whether the partnership is carried on for the benefit of the partners 
themselves or for the benefit of their cestui que trust. Both the trustees 
and the cestui que trust are liable. 

The only remaining question, now that I have arrived at the conclu- 
sion that a partnership existed between the defendant and Songster from 
1842 to 1848, and that whether the defendant was a dormant partner or 
otherwise, the acts of one were binding on the other during that period, 
for all matters connected with the partnership, is the question raised by 
the plea of the statute of limitations. It is said that the act and assurance 
of one partner made with reference to business transacted by the firm 
will bind all the partners. Hence the promise, acknowledgment, or un- 
dertaking of one partner with reference to the contracts of the partner- 
ship is the promise, acknowledgment, or undertaking of alL Story on 
Partnership, sec 107. Wood v. Braddick, 1 Taunton 104, which is a 
leading case, and has been sustained by several subsequent cases, was 
an action to recover from the defendant the proceeds of certain linens 
which had been consigned to the defendant jointly with one Cox^ who 
was then his partner. The defendant pleaded the general issue and the 
statute of limitations. The plaintiff* proved the partnership and a letter 
from CoXy dated after the partnership had been dissolved, stating a bal- 
ance due to the plaintiffs of £919. It was objected on the part of the 
defendant that the letter being written afler the dissolution of the part- 
nership was not admissible to charge the defendant. Chief Justice jUbsU" 
JMd overruled the objection and the plaintiff* had a verdict Upoo a 
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motion for a new trial the Chief Justice said, ^ clearly the admission of 
one partner made after the partnership has ceased is not evidence to 
charge the other in any transaction which has occurred since the sepa- 
ration, but the power of partners with respect to rights created pending 
the partnership remains after the dissolution. Since it is clear one part- 
ner can bind the other during all the partnership, upon what principle 
is it that from the moment when it is dissolved his account of their joint 
contracts should cease to be evidence, and that those who are to-day as 
one person in interest, should to-morrow become entirely distinct in in- 
terest with regard to past transactions which occurred while they were 
80 united." HecUhy Justice, said, ^' is it not a very clear proposition that 
when a partnership is dissolved it is not dissolved with regard to things 
past, but only with regard to things future. With regard to things past 
the partnership continues and always must continue." And in Goddard 
V. Ingram^ 3 Q. B. 839, it was held that a payment by one of several 
partners, though made afler the laspe of six years, in fraud of his part- 
ner, and in expectation of imminent bankruptcy, will disprove the plea 
of the statute of limitations. CoUyer^ sec. 425, says that according to 
English authorities " payment of principal or interest by one of several 
partners on account of a joint debt will operate as a new promise to pay 
by all the joint promissors, and be an answer to a plea of the statute of 
limitations," and the 9 Geo. 4, c. 14 does not alter the decisions on this 
subject 1 B. and C. 248 ; Dow. and Ry. 363 ; 8 B. and C. 88. Fraud 
has been imputed here to some of the parties, whose acts have made the 
defendant liable, but it must be recollected that the defendant told Song^ 
ster he did not wish him to mention the terms upon which they worked 
the quarries, and that the terms never came to the knowledge of the 
plaintiffs, which may account in some respects for their acts which ap- 
pear at variance with a partnership between the defendant and Songs'^ 
ier. The jury have by the verdict negatived fraud in the plaintiffs, and 
it is not an uncommon thing for one partner to suffer by the fraud oi 
his co-partner, who is nevertheless bound by the fraud, in contracts re- 
lating to the partnership, made with innocent persons. And in conclu- 
sion I may say nearly in the language of Lord Mansfield in Willis y. 
ChamberSy Cowp 814, that if the defendant suffers by the rascality of a 
man in whom he has placed confidence I am sorry for him, but upon 
the eiudence I cannot say but that there is a partnership transaction, 
and that in point of law the acknowledgment made by Songster in Ja- 
nuary, 1850, takes the case out of the statute of limitations, I therefore 
think the rule for a new trial should be discharged. 

At the close of the argument Mr, Harris urged upon the Ck>urt the 
ground of suspicion as a cause for a new trial, but I have not urged the 
point as it was not supported by affidavits, which are always necessary 
to sustain the application for a new trial upon that %to^Ti4« 



358 BANK OF NOVA SCOTIA v. HALIBURTON. 

I have only to add that the Court regret exceedingly that the illness 
of his lordship the Chief Justice prevents his delivering the opinion 
which he had prepared in this case, and the more especially as from 
unavoidable circumstances two of the judges are prevented from taking 
part in the decision, but it gives us satisfaction to know that his lord- 
ship's opinion coincides with that in which my brother DesBab&es and 
myself have concurred. 

DesBarres, J. Two grounds were taken and relied upon at the 
argument for setting aside the verdict in this case. 1st, misdirection of 
the jury ; 2nd, that the verdict is against law and evidence. The pleas 
put in for the defendant were, 1st, the general issue ; 2nd, 2/an cu- 
sumpsit infra sex annos ; and 3rd, a set off. Upon these issues were 
joined, but as there was no evidence given under the third plea the 
case rests entirely on the evidence applicable to the first and second, 
and we are called upon to decide whether it is or is not sufficient to sus- 
tain the verdict Having read the evidence very carefully I think it 
unquestionably shews that the defendant requested the agents of the 
plaintiffs to advance monies to James Songster j who at the time had the 
management of his quarries, either in the capacity of an agent or as a 
partner or lessee. It was proved that advances were made to Sangsler 
to a large amount between the years 1842 and 1845, for the working of 
these quarries, and therefore the only question for our consideration is 
whether the plaintiffs' claim for monies so advanced is barred by the 
statute of limitations. The plaintiffs rely on a settlement made by 
Songster on the 12th January, 1850, with the agents of the plainti&i 
when a balance was struck in favor of the plaintiffs, and also on a pay- 
ment made by him in December, 1850, to take the case out of the ata* 
tute ; but as Songster's authority to do the acts is disputed, it is necessa- 
ry to inquire in what relation he and the defendant stood to each other, 
in order to see how far these acts, or either of them, are, if at ail, bind- 
ing on the defendant. It appears from the evidence of Manrff King 
that he and his late partner Jatnes D. Fraser became the agenta of the 
plaintiffs in 1837, and that as such agents they made advances from 
time to time from the funds of the plaintiffs to James Songster, at the 
request of the defendant. That on the 15th May, 1843, when the de- 
fendant was about proceeding to England, the defendant, at the sugges- 
tion of Fraser^ gave a written acknowledgment or guarantee for pay- 
ment ef all advances made to Songster from January, 1842, on account 
of his quarries up to that time, and on being asked by Fraetr if he 
^wished them (King ^ Frcuer) to go on with Songster as usoal, the de- 
fendant replied '< Oh yes," and stated that << monies would be coming in 
from Songster.'' That farther advances after that time weare aocord- 
ingly made to Songster for which he gave receipts, and King 4r JRiBStr 
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frequently received monies from Songsier on account of these advances, 
who told them that his payments were the proceeds of plaister sold for 
the defendant. These payments were passed to the credit of the de- 
fendant, as were other payments made by persons to whom Songster 
had sold plaister, and who paid them by his directions. Now, looking 
at Songster in the character of an agent of the defendant, the meaning 
to be attached to the defendant's reply to Fraser's question as to future 
advances is very important. If he meant that the plaintiffs were to 
make advances to Songster as before, and that monies would be coming 
to himself from Songster which he would appropriate to the payment of 
6uch advances, then Songster had no authority to make payments ; but 
if he meant that monies would be coming in from Songster to the Bank, 
then it was an implied authority to Songster to make payments, and an 
express authority to the plaintiff's agents to receive them. The jury, 
I presume, regarded the language used in the latter sense, and taking 
it itt connection with subsequent conversations had between the plain- 
tiff's agent and the defendant, it would seem that they had some ground 
for potting that construction upon it. Xing stated that the defendant 
occasionally asked how Songster was getting on, and on being told there 
was a large balance due by Songster^ he said, ** I wish you would shove 
him up," obviously meaning that he wished them to urge Songster, and 
intended and expected him to make payments on account of the advan- 
ces made. There can be no doubt, if the evidence is to be believed, 
that Songster was entrusted with and had the general management of 
the defendant's quarries, either as an agent or partner, for there is no 
evidence to shew that he was a lessee ; and since his acts in either ca- 
pacity would be equally binding on the defendant, it cannot be very ma- 
terial to our present inquiry in which of the two capacities he acted. 
Considering Songster^ in the first place, in the character of an agent, 
the next question is whether he has done any act as such agent to take 
the case out of the statute. In the case of PcUethorp v. Furnish 2 
Espin. 511, (in note), which was an action for goods sold and delivered, 
the plaintiff relied on a new promise made by the defendant's wife, who 
managed the business, and generally gave orders and paid for goods, to 
take the case out of the statute. Butler, J. held that the promise was 
binding on the defendant, and took the case out of the statute of limita- 
tions, and that the promise of any servant or agent entrusted by defend- 
ant to transact liis business would have had the same effect. Again in 
Burt, Adm'r, S^e. v. Palmer, 5 Espin. 145, which was an action for work 
and labor by the intestate as a carpenter, when non-assumpsit infra 
sex annas was pleaded. The plaintiff called a witness who proved that 
a Mr, AUen, an attorney, had acted in the concerns of the defendant in 
giving direotioiM raspeeting the work and in paying bills, and that at 
Qse time wlien defendant was applied to for money. sUe «a.\4 v^ \!<kv^ vq^^. 
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testate in Allen's presence, " You must apply to Allen and he will pay 
you.*' The work being done, the plaintiff relied on an admission of the 
debt by Allen to take the case out of the statute. Lcrd EUenhorougk 
held that Allen's agency having been clearly established, his admission 
of the debt was binding on the defendant. And in the case of Gregoiy 
V. Parker, 1 Camp. 394, for goods sold and delivered to the defendant's 
wife for his accommodation, the same learned Judge held that the good» 
having been supplied for the wife's accommodation, she might be con- 
sidered as her husband's agent respecting them, and that her letters 
were admissible evidence of an acknowledgment of the debt within six 
years to take tlie case out of the statute. The case of Atiderson r. San- 
dersouy 2 Stark 204, is to the same effect Now the agency of San^^r 
being established, it would seem, according to these cases, to hove been 
within the scope of his autliority to make a settlement with the plain- 
tifis' agents for the monies he had received and paid in at the Bank, 
and, if so, the settlement made on the 12th January, 1850, being an ac- 
knowledgment of the debt due to the plaintiffs, was binding on the 
defendant ; and evidence of a new promise to take the case oat of the 
statute, as the payment in December 1850 would have been if it had 
been made specifically on account of this debt, of which there is no 
proof. I do not, however, rest my opinion on this point, as there is 
another, relating to partnership, on which I entertain less doubt^ and 
which, as it strikes my mind, must decisively govern this case. The 
settlement referred to, which is signed by Songster^ purports to be a 
settlement of an account for monies received by him from King ^r Fret- 
ser for himself and the defendant, and shews distinctly that Songster at 
least considered himself at the time jointly liable to the pliuntifis with 
the defendant for the debt incurred. The f^ents of the plaintiffs, it 
seems, were ignorant of the terms on which Songster worked the quar- 
ries. They advanced him monies out of the funds of the plaintiffs at 
the request and on the credit of the defendant, without taking the troa- 
ble to ascertain the relationship in business that existed between them, 
quite content to make such advances on the responsibihty of the defend- 
ant. But in whatever capacity the plaintiffs may have regarded him, 
it is evident from Songsters own testimony that he considered himself 
a partner, for, in speaking of a settlement made with the defendant in 
1842, he says, '^ 1 then went into partnership with Judge Haliburton 
upon the following terms ; after the expenses of working the quarries 
were paid the Judge was to receive two-thirds and I one-third of the 
profits." Here then is evidence of an agreement between Songster and 
the defendant, by which they were to participate in the nett profits 
arising from the defendxuit*s quarries, in the proportion of one-third to 
the former and two-thirds to the latter, which in my opinion clearly con- 
itituted a partnership betweea tUem, at all events as to third penon*^ 
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even if it was not so intended to operate as between themselves. The 
cases of Gran v. Smith, 2 W. Black 998 ; Waugh v. Ctirver, 2 Harry 
Black. 235 ; And Hesketh v. Blanchard, 4 East 144; are authorities 
among others to shew that when two persons agree to share the profits 
of a business with each other, though a partnership may not be intend- 
ed as between themselves, they shall be considered as partners as re- 
gards their transactions with the rest of the world, upon the principle 
that he who takes a share of the profits shall by operation of law be 
liable for losses if any arise, inasmuch as by taking a part of the profits 
he takes from the creditors a part of that fund which is the proper se- 
curity to them for payment of their debts. It is true that the plaintiffs 
did not deal with the defendant as a partner of Songster, but if a part- 
nership did exist, as I think it did, in respect of the quarries, between 
Songster and the defendant, at least as to third persons, though unknown 
to the plaintiffs at the time the advances were made, it follows that any 
settlement or acknowledgment made by Songster with and to the plain- 
tiffs for said advances, must be equally binding on the defendant as on 
himself. In Whitcomb v. Whiteng, 2 Doug. 651, which was an action 
brought against one of four makers of a joint and several promissory note, 
to which as in this case the general bsue and the statute of limitations 
"were pleaded, proof was given of payment of interest and a part of the 
principal on the note, by one of the other makers, within six years, and 
the judge being of opinion that this was sufficient to take the case out of 
the statute as against the defendant, a verdict was found for the plaintiff. 
A rule nisi was granted for a new trial, and on argument it was held 
by Lord MansJiM " that payment by one is payment for all, the one 
acting virtually as the agent for the rest ; and in the same manner an 
admission by one is an admission by all : and the law raises the promise 
to pay when the debt is admitted to be due." In Wbdd and others, as- 
signees, S^c, V. Braddeck, 1 Taunt 104, the principle is laid down that 
an admission made by one of two parties, of a partnership debt, after 
dissolution, is binding upon and evidence of a new promise to take the 
case out of the statute as to the other. That was an action brought to 
recover from the defendant the proceeds of linens which the bankrupt 
had consigned for sale to the defendant jointly with one Cox, who was 
then his partner, to which the general issue and the statute of limita- 
tions were pleaded. The plaintiffs produced a letter from Cox at the 
trial stating a balance to be due to the bankrupt upon this consignment 
within six years, and it being proved that Braddeck and Cox had dis- 
solved partnership previous to the date of the letter, an objection was 
made that this letter, being written after the dissolution of the partner- 
ship, was not admissible evidence to charge Braddeck, The objection 
was overruled and the jury found a verdict for the plaintiff, and on^mo- 
tion for a new trial it was refused, itfansjield^ C 5, \xv ,^^\^wxv^ V\^ 
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opinion in that cnse said, ^^ Clearly the admission of one partner made 
after the partnership has ceased, is not evidence to charge the other in 
any transaction which has occurred since their separation ; but the 
power of partners with respect to rights created pending the partner- 
ship remains after the dissolution. Since it is clear that one partner 
can bind the other during all the partnership, upon what principle is it 
that from the moment when it is dissolved his account of their joint 
contract should cease to be evidence, and that those who are to-day as 
one person in interest should to-morrow become entirely distinct in in- 
terest with regard to past transactions which occurred while they were 
united." So again in the case of Burleigh v. Stetty 8 Barn, and Ores. 
36, the principle laid down in Whitcomh v. Whiteny was recognized and 
affirmed, that a part payment by one of two makers of a joint and se- 
veral promissory note was an admi.<«sion by both that the note was un- 
satisfied, and that it operated as a new promise by both to pay accord- 
ing to the nature of the instrument And in a late case of Goddard v. 
Ingram, 3 Q. B. 839, when a person then dead, being one of three per- 
sons who had been partners, made a payment to the plaintiffs within 
six years before action brought, on account of a debt contracted during 
the partnership, and when the jury found that the payment was made 
in fraud of the two defendants, his former partners, the Court neverthe- 
less held that the payment barred the operation of the statute. It is 
<:lear, therefore, from all these authorities, that if the defendant and 
Sangsier are to be regarded as partners in the quarries, as I think upon 
the evidence they unquestionably must be, the settlement made by 
Songster on the 12th January, 1850, with the plaintiffs' agents, in which 
a sum of money is admitted to be due to the plaintiffs, is evidence of a 
new promise by both to take the case out of the statute. I am free to 
admit that this is an exceedingly hard case upon the defendant^ called 
upon as he is to pay a large sura of money for advances of which no ac- 
count was ever rendered him by the plaintiffs' agents, as in the usual 
course of business they ought to have done, yet I do not feel myself at 
liberty to say that the jury were not warranted in arriving at the con- 
clusion they did, and that the verdict they have found ought to be set 
aside. The very extraordinary and unusual neglect of the plain tiffs' 
agents to render accounts to the defendant, from time to time, of the 
advances made, as well as the no less extraordinary omission of bis own 
agent or partner, except for one or two years, to inform him of the 
amounts which he received from the Bank, well justified the defendant 
in seeking protection under the statute, against the payment of a claim 
so long outstanding and so recently demanded, but we cannot weigh 
hardtships, we can only inquire into legal claims and liabiliiies, and 
being of opinion that there is evidence to sustain ^he Yerdict in 
this case, if not on the ground oC a^^ncy^ certainly on the ground 
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of partnership, I think the rule for a new trial must bo dischar- 
ged. 

Note. The imperial statute of 9 Geo. 4, c. 14, {Lord TenterderCs 
act,) which has been re-enacted here and is incorporated in chapter 38 
of our revised statutes, was not in operation at the time this action wa« 
brought, and does not, therefore, apply to this case. 

Rule discharged. 



McDonald v. Sutherland. 

April 14. 

A party who enters upon and takes possession of land to which he hos a right, may 
maintain trespass aj^ainst n person who, being in possession at the time of entry, 
wrongfully continues upon the land. 

Trespass tried before Haliburton, J. at Pictou, in October 1854. 
Verdict for plaintiff. 

In Michaelmas Term the Attorney General moved to set aside the 
verdict on the grounds that it was against evidence, and also that 
there was no possession in the plaintiff to maintain trespass, the 
plaintiff having 30 years ago admitted the boundary as claimed by de- 
fendant, and the latter having had actual possession of the locus for 17 
or 18 years previous to the alleged trespass. He contended that the 
plaintiff should have brought ejectment under these circumstances, and 
cited 1 M. and R. 48G ; 8 lb. 414, 5 ; 10 Pick. R. 161 ; 7 B. and C. 
899 ; Cro. Eliz. 540 ; 12 Ad. and El. 624 ; 14 M. and W. 437 ; also, 
McLean v. Jacobs, Thomson's N. S., Rep. 6. ; Davison v. Xijisman, 
James's N. S., R. 1. This point, although not moved by way of non- 
suit, was put to the jury in closing. 

W. Johnston contended that this was a question for the jury, as the 
point depended on the view the jury took of the evidence, which was 
conflicting. There was no evidence of the plaintiff being aware that 
the defendant was over the line or that he acquiesced in it, and thus dis- 
tinguished this case from those cited. 

Mc (Mil/, in reply, argued that the proposition that in order to give 
effect to the settling of a boundary line by parol, all the parties must 
have a full knowledge of the circumstances, must to some extent be mo- 
dified. In Davison v. Kinsmany one of the parties would never have 
consented to the boundary had he known the extent to which his recog- 
nition would have operated against him subsequently. Cites LangiUe 
V. LanfftUe, Thomson's Rep. 130 ; and distinguishes tKc ^^'^^ ^\^xsx 
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Butcher v. Butcher, in which a formal entry was made upon the lands 
before action brought. 

The Court now delivered judgment. 

Bliss, J. The plaintiff and the defendant are the owners of lands 
lying contiguous to each other — both deriving their titles under several 
grants from the Crown — that of the plaintiff being the elder. 

It appears beyond a doubt, from the evidence, that the land on which 
the alleged trespass was committed lies within the bounds of the plain- 
tiff's grant. The title is, therefore, clearly in him, but the defence set 
up in the action was that the plaintiff had recognised and acquiesced in 
another line between them by a birch tree, which gave the land in dis- 
pute to the defendant. 

This was a subject peculiarly for the jury, and was expressly left to 
them by the learned Judge, who directed them that if they could find a 
clear admission and recognition by the plaintiff of this line, it must be 
upheld. 

There was no other admission of the line claimed by the defendant, 
except of ihe birch tree itself, which is not now standing. When it 
ceased to exist as a tree, does not appear, but the stump of it, as several 
witnesses stated, was there a short time ago ; one of the witnesses, how- 
ever, said that he would not swear to that stump being part of the tree 
in question, though he thought it was. It appeared that there had been 
two distinct surveys— one by McKay, the other by Ross — on which this 
birch tree line was said to have been established ; but neither of these 
surveyors was called by the defendant — a circumstance which was ad- 
verted to by the learned Judge in his charge. 

Now, if tliere be one case more than another which requires the clear- 
est and most satisfactory proof, and on which there should be no room 
left lor doubt or uncertainty, it is where a line, in opposition to the true 
line, is endeavored to be established by the assent and admission of a 
party. It is not enough that there should be evidence of this. The 
jury may, I think, not unreasonably require that the most satisfactory 
which can be adduced should be laid before them. In this case there 
was a further necessity that it should be so. It appeared that that part 
of the land where the birch tree had stood had been swept by the great 
gale of 1839, when all the trees there were blown down ; there was no 
line to be traced from this supposed corner which could help to identify 
the stump ; on the opposite corner, and as far as the woods were left, 
the true line was visible and distinct ; and this true line could bj no 
possibility, if extended, touch the birch tree. It was then by no means 
impossible that there might still be some mistake or doubt as to the 
identity of this birch stump, and the jury may not have been fullj sa* 
th£ed on ihis point, Whatever eff^c\ V\i^ ^nv^^tv^^ m\%Vii liave ^^rodoced 
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on my own mind, I cannot say that it ought necessarily to have heen so 
conclusive with the jury that they were bound to find a verdict for the 
defendant, and thus to establish a line by which the plaintiff would bo 
deprived of a part of the land which he held under his grant. 

There was another point on which the defendant also relied — that 
the plaintiff, being out of possession, could not now maintain trespr^ss. 
But this is disposed of by the case of Butcher v. Butcher^ 7 B. and C. ' 
402. There Bailey^ J. says, " a party having a right to the land ac- 
quires by entry the lawful possession of it, and may maintain trespass 
against any person who, being in possession at the time of his entry, 
wrongfully continues on the land." And Lord Tenterden in the same 
case says, ** it is not necessary that the party who makes the entry 
should declare that he enters to take possession ; it is S!iflicient if he 
does any act to shew his intentions." The survey which was made by 
James Holmes the surveyor in June 1853, for the plaintiff, and with him, 
was as clear an act to indicate this intention as could possibly take place. 
It was an open, distinct claim of the plaintilF's right to the land within 
the line then retraced, and was an exercise of poosession over it in the 
very presence of the defendant. He was, therefore, clearly entitled to 
maintain trespass against the defendant for any act done by the latter 
upon the land after this. 

I think, therefore, that the rule for a new trial must be discharged. 

DoDD, J. The plaintiff in this case proved a grant from the Crown 
dated in May, 1828, which covers the lands in dispute. The defendant 
claims by a line to the southward of the grant line, and contends that it 
is the acknowledged and recognized line, and agreed to by the plaintiff 
for a long period of years before action brought. The evidence re- 
specting this conventional line was submitted to the jury by the learned 
judge who tried the cause, and their verdict was Ugainst it. The case, 
I think, was properly lefl to them, and I do not see how their verdict 
can now be disturbed. In the cases referred to by the Attorney Gene^ 
ral&t the argument o£ McLean v. Jacobs^ Thompson's Reports, page 6, 
and Davidson v. Kinsman j James' Reports, page 1, the jury in both 
found in favor of the conventional line and the Court refused to disturb 
the verdict ; and in this case the law was laid down to the jury upon the 
same principles that decided those cases, and had they found for the de- 
fendant I do not think in that case their verdict would have been inter- 
fered with. The case of Merlin v. Taylor, 3 Bing N. C, and Hyland 
V. AUan, decided in the Court of Exchequer, Michaelmas term, 1849, 
and from which I have largely drawn in the case of the Bank of Nova 
Scotia V. Halihurton^ in the opinion in that case which I have just de- 
livered, clearly shews that when the verdict has turned upon a question 
of fact which has been submitted to a jury, and th« ob^ecUoiSk V!(^\\k<^%^x« 
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diet is that it is foand, in the opinion of the Court, against the weight of 
evidence. The Court ought to exercise not onlj a cautious, but a strict 
and sure judgment, before they send the case to a second jury. In the 
case under consideration the evidence is not conclusive that there ever 
was a line differing from the grant line, or if there was, that it was as- 
sented to by the plaintiff with a full knowledge of all the facts, for with- 
out such knowledge he would not be bound, unless by an acquiescence 
in it he induced the defendant to alter his position and thereby affect 
his rights. It is one of those cases peculiarly for a jury, and, although 
they may have found against the weight of evidence, I do not think on 
that ground alone their verdict should be set aside, particularly as the 
judge who tried the cause is not dissatisfied with it 

Upon the second point, as to whether the .plaintiff had such a posses- 
sion as would enable him to maintain trespass. The grant from the 
Crown gave him the possession of the whole lot, and I am disposed to 
think he has never been out of possession so as to prevent him from 
maintaining the present action, — he possession of part being the posses- 
sion of the whole, and the acts of the defendant amounting only to acts 
of trespass. But admitting he was, by the acts of the defendant, out of 
possession from the period of the defendant's going upon the land up to 
the survey made by the plaintiff in the year 1853, yet for all purposes 
necessary to maintain trespass, this survey was such a re-entry by the 
plaintiff that there is not any doubt he can maintain the present action. 
The rule, therefore, for a new trial, in my opinion, should be discharged. 

DesBabres, J. There being evidence of an exclusive possession in 
the defendant, for several years, of the premises in question, I was at first 
under the impression that the plaintiff, though clearly the legal owner, 
could not maintain this action, but the case of Butcher v. JButcher is an 
authority to shew that when the party having a right to the land enters 
and takes possession, he may maintain trespass against a person who, 
being in possession at the time of entry, wrongfully continues upon the 
land. I think the running of the boundary line between the plaintiff's 
and the defendant's lot of land was such an entry and taking of posses- 
sion as eutitled the plaiatiff to maintain this action, and that the verdict 
ought to remaiiu 

Rule discharged. 
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ROBERTS V. PATILLO. 

April U. 



It in sufficient to specify the defamatory sense of libellous words iu the form of ah 
inuendo witliont other averments. 

Decisions of the United Sutes Courts, although entitled to respect, afc not bifld- 
ing on our Courts. 

This was an action of libel tried before DesBarres, J. at Liverpool 
in October term. . Verdict for plaintiff. Damages £50. 

The offence charged in the writ was " that the defendant falsely and 
malicioasly published of the plaintiff in a newspaper called the XfV^r- 
pooi Transcript the words and figures following : — 
Caution to the Public. 

LiTERPOOL, December 3rd, 1841 < 

On demand for value received I promise to pay to Thomas i?. Pa- 
ttUo or order five pounds ten shillings currency, with lawful interest 
until paid. 

JonN HOBERTS. 

The maker of the above note has availed himself of the statute of 
limitations and refused payment. 

T. R. Patillo. 

The said Thomas R. Patillo meaning thereby that all persons should 
be cautious of having any dealings with the said John Roberts^ as he 
was a person who would avail himself of the law to avoid payment of 
his just debts." 

There were several other counts varying the form of the inuendo. 

The defendant pleaded that he did not publish, and also several pletts 
justifying that the words charged were true, and that the plaintiff had 
in the particular instance charged availed himself of the statute of limi- 
tations to avoid the payment of a just debt The only proof given was 
of publication. 

Ritchie now moved for a rule absolute to set aside the verdict, on the 
grounds that there was no libel in the words per se^ no averment to 
make them libellous, no proof shewing a malicious animus on the part 
of the defendant, and that the inuendos were not justified by the mean- 
ing of the words used. 

In the absence of proof to put a malicious construction on the de- 
fendant's conduct in publishing, something of a libellous nature must 
appear on the face of the publication ; but here there is no offensive 
charge whatever, as the plea of the statute of limitations is not only 
authorized by law, but is often ajust and necessary plea. Nor is it suf- 
ficient that the publication was calculated to annoy or injure the party 
charged, unless it were necessarily sa Cites Holt (2d ed.) 218; 1 
Stark. Libel 171 ; 1 Price B. 11 ; 4 Binj. \^%\ ^ ksi- %xA^.Va^^\1 
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Car. and P. 252 ; 6 B. and C. 154 ; 2 Toung and Jarvis 146 ; 4 Com. 
Bench R. 259 ; 12 Ad. and El. 719 ; 1 Dowl P. R. 672. 

The proof of publication is Insafficient, for although it was proved tor 
have been inserted in the " Liverpool Transcript" there is no proof that 
the paper ever went out of the offfice. 

Court. Was it not read by the publisher of the paper who proved 
its insertion ? 

Ritchie argued that the publication was not proved as alleged, a^ 
there was no evidence that any body ever read it in the papers, and re- 
fbrred to American decisions. 

Hauliburton, C. J. This is sufficient proof of publication under 
the decisions at Westminster Hall, which are binding on us. We re^ 
spect highly the decisions of our American brethren, and with good 
reason, but we are not bound by thenh 

Haliburtok, J. We are bound by a regular course of decisions io 
England, and must assume and receive them^ as law. ^Vhere a case 
stands isolated and is questioned, there we stand in regard to such case 
as the Judges there da It is evidence of law, but not law, and we cai» 
question it as they do. 

Ritchie contended that the defect in declaration >vas sufiScient ia arrest 
of judgment. 

West and the Attorney Genercd^ conirc^ denied that the motion oould 
now be made in arrest of judgment, as this was a mere formal (Ejection. 
Pract. Act, sec. 56, and distinguished the cases cited from the present^ 
inasmuch as the jury had not only been satisfied with the libellous nor 
ture of the words, but it was impossible to- put any other oonstractioa 
. upon them ; and referred especially to the words '^ caution to the ptd>- 
lic," which gave a decidedly malicious character to the whole publica- 
tion, and brought it clearly within the English decisions, several of 
which had been before cited. This meanudg was dettriy embodied m 
the inuendo, which was amply sufficient to meet the reqjuireiiienta of 
section 83 of the Practice Act. 

" In actions of libel and slander the plaintiff may aver that the wonl* 
complained of were used in a defamatory sense, specifying such doik- 
matory sense, without any prefatory averments to shew how snch words 
were used in that sense, and such averments shall be pat in issae by 
the denial of the alleged slander or libel ; and where the words or mat* 
ter set forth, with or without the alleged nueaning, shew a eaiase of ac* 
tion, the declaration shall be sufficient.'' 

Here the libellous meaning is clearly alleged in the inutrndo^ and •!» 
though it is not alleged lathe fona of an averment, it is no4 now J 
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sary that matters of fact, — and this tnuendo is an allegation of a fact, — 
should be stated in any technical or formal manner. Pract. Act, s. 5-i ; 
also 5 East 4G3 ; Cowp. 275 ; 9 East 93 ; 7 M, G. and S. G04 ; 2 C. 
and P. 252 (before cited) ; 2 Stark. Ev. 629 ; 4 Taunt ; 2 Moore and 
^cott 591 ; 4 Bing. 1G2 (before cited); 9 Ad. and EL 282 (before cited); 
10 B. and C. 472 ; 10 Mee. and W. 488 ; 15 lb. 435. 

Ritchie and S. L, Morse in reply. 

The Court now delivered judgment. 

Bliss, J. Most of the cases which were cited by the counsel for the 
tlefendant turned upon the pleadings, and the want either of a proper 
tnuendo to point out the injurious meaning which was attributed to the 
publication, or of those introductory averments which were necessary to 
support the inuendo as laid. Thus in StocJdey v. CiementSy 4 Bing. 
1G2, there was no inuendo to shew that the charge in the publication 
applied to the plaintiff, and the Court doubted, even if there had been, 
if it could be taken to apply to him. In Goldstein v. FosSy 6 B. and C. 
154, and 4 Bing. 489, the alleged libel was a notice to the Society ef 
Guardians for the protection of trade against swindlers and sharpers, 
from their secretary, informing them that the plaintiff was reported to 
the society as an improper person to be proposed as a member, <* mean- 
ing thereby that the plaintiff was a swindler and a sharper." Here it 
was held that the words did not naturally import that the plaintiff was a 
swindler without an allegation, that the society designated swindlers by 
the term ^* improper person." In Gompetz v. Levy^ 9 A. and E. 282, 
the inuendo ascribed a libellous meaning t« the publication which it 
could not otherwise receive, and it was held bad for want of prefatory 
averments to support iL So in Heame v. StoweUj 12 N. and E. 719, the 
judgment was arrested because the publication was not libellous on the 
face of it, and then these facts and eircumstances should have been aver- 
red which would make it so. And to this effect is tlie rule given by Lord 
Kenyon in Hill v. Scholfeldy 6 T. B. 691. Either the words themselves 
must be such as can only be understood in a criminal sense, or it must 
be shewn by a colloquium that they have that meaning." Now, these 
and all similar cases are at present wholly inapplicable. The Prac- 
tice Act, sec. 32, has made it no longer necessary to set out those pre- 
fatory averments which were before required to support an inuendo. 
but the defamatory sense in which the libel is used may be at once aver- 
red. That sense, however, must, no doubt, be still supported by proof 
of other facts, wherever formerly the same would have been required. 
In some eases, though the words may be ambiguous, the real defamatory 
meaning, the injarioas tendency of the expression, lies sufficiently on the 
Mirface to be collected without any extraneous i^tqQ)^> ^\x^>\v^\k i^>^^ 
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j8 necessary is the inuendo to point them out. Now here there is that 
averment. The only question, then, it appears to me, is whether that 
meaning; can be supported, and whether the pubhcation in that sense is 
libellous. 

It is said that it cannot be actionable to say of another that he has 
availed himself of the statute of limitations to refuse payment of a pro- 
missory note, for it is merely to assert that he has done just what the law 
authorized him to do. But that, I apprehend, cannot be a true criterion 
of what is libellous or not ; it may be perfectly lawful for a man to do 
many things, the imputation of which would subject him to contempt, 
ridicule, or disgrace, and which it would be, therefore, libellous to print 
and publish of him. There may be a strictly legal right, the resort to 
which in some cases would be morally wrong. The statute of limita- 
tions, though it offers a legal, and often a most just defence, is capable, 
like every other good, of being abused and perverted to an improper 
«Qd. And there may be occasions in which no one can well make use 
of it without necessarily having his reputation injured thereby. 

When a publication of such a fact appears in a newspaper, without 
aoy circumstances to call it forth, or any thing to explain it, what is tha 
intention and msaning which we should naturally attribute to the wri- 
ter ? Did he mean to say that the plaintiff was right or was wrong in 
what he did ? He cannot allege that he merely stated a simple fact 
without any covert meaning — people do not thus rush into print without 
some motive, nor at all events will others so believe it. Nothing being 
added which would excuse the debtor, the creditor may fairly be sup- 
posed to charge him v^ith making use of the statute to avoid the pay- 
ment of a debt which was justly due, and which in common honesty he 
ought to have paid. But the publication is ushered in with a most sig- 
nificant heading—"" caution to the public" — ^and therein lies chiefly its 
sting. What is the purport and meaning of this '^ The public are not 
put on their guard against the innocent actions of others, but such as we 
deem dangerous, wrong, and improper. The very word caution carries 
with it an imputation, and when a particular act is attributed to another, 
and a caution is given to the public in respect of it, this is not merely to 
announce the fact, but it is to put them on their guard against tha indi- 
vidual as one from whom such conduct is to be expected, and of whom 
they are, therefore, to be wary in their dealings ; and thus an imputatioa 
upon his general character lurks undur such a publication. To speak 
.uf a person thus, tp irppute to him such conduct, is well calcalated, it 
ii4>pears to me, to lessen him in the esteem and good opinion of others 
03 an upright, just, ^pd honorable man. If he resorted to such a defence 
when it was his only ground for refusing payment, however l^gai ii 
might be, it would be looked upon by others as dishonorable and di*> 
hon^U And if he were a \^er&ou viVvo xViu^ >x^>\i9iU>f uood ii^on bis tM^idtr 
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est legal rights to refuse payments of debts justly due by him, it would 
have a natural tendency to affect his dealings with all to whom this 
character was known. The jury have viewed it in this light, and I can- 
not think they were doing wrong in putting this interpretation upon it, 
nor, having this meaning, can I say that it does not amount to an in- 
jurious and libellous publication. I think the rule for a new trial must 
be discharged. 

DoDD, J. concurs. 

DesBarres, J. This is an action on the case for a libel that was 
tried before me at Liverpool, in which a verdict was found for the plain- 
tiff for £50 damages, and having granted a rule nisi to set the verdict 
aside, the case was argued before us in Michaelmas term upon two 
grounds. 1st, That the words set forth in the declaration do not con- 
stitute a libel ; 2nd, That assuming the words are libellous there was 
no proof of publication. It was proved that the article complained of 
had been inserted at the defendant's request in a weekly newspaper 
called the " Liverpool Transcript," which had between six and eight 
hundred subscribers, among whom it was circulated. This I thought at 
the time was sufficient evidence of publication, and the only question 
that, it appeared to me, could possibly arise was whether the publication 
itself was actionable. On that point I entertained a strong opinion 
which I expressed to the jury, and, after looking into the case and con- 
sidering the subject more deliberately, I find myself compelled to declare 
that ray opinion is unchanged. 

It was contended at the argument that this publication was not libel- 
ous per se, and that as the declaration contained no prefatory averment 
pointing out its meaning, it was a perfectly innocent and harmless publica- 
tion, conveying no imputation against the character of the plaintiff; be- 
cause it was said the pleading of the statute of limitations does not ne- 
cessarily imply dishonesty in him who seeks protection under it. What- 
ever the effect of the article may be there can be no doubt as to its publi- 
cation, and as by the Act of 1853, chap. 4, sec. 83, it is now only necessa- 
ry to aver in actions for libel or slander that the words or matter com- 
plained of were used in a defamatory sense, (all prefatory averments 
being dispensed with,) the sole question for consideration is whether the 
article published by the defendant is or is not a libel, as it is declared 
upon. The definition of a libel is thus given by a celebrated and learned 
jurist, ^ A libel as applicable to individuals has been well defined to be a 
malicious publication expressed in printing or writing, or by signs or pic- 
tures, tending to blacken the memory of one dead or the reputation of one 
alive, and expose him to public hatred, contempt, or ridicule, 2 Kents' ' 
Com. 17." Now it is clear from modem decisions that Courts are not 
now to read the words of a libel in mih'oH 8ensu,\>\i\ \o \xtv^^T^V5cw^ ^^xssk 
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ia the same sense in which the rest of the world would read them, accord' 
ing to their plain and ordinary import. Reading the heading and conclu« 
sion of the article, and taking it altogether, the words are very significant 
and their meaning is unmistakable, so much so that I think it id impossi- 
ble to say they convey no imputation against the moral character of the 
plaintiff. No person, it appears to me, can read this publication without 
at once seeing that it was meant and intended to convey, and that it does 
actually convey, a serious imputation against the plaintiff, the tendency 
of which is to destroy his reputation and credit, and expose him to the 
contempt of all honest men. In Capel v. Jones, 4 Com. Bench Re- 
ports, 204, Wilde, C. J. referring to actions of this nature says, " In all 
these cases if by any reasonable intendment a jury could infer that the 
publication complained of reflects on the moral or professional repata- 
tion of the plaintiff, it is the duty of the Court to send the matter before 
them." I thought it was my duty to send this case before a jury, and 
they have shewn by their verdict the sense in which they viewed the 
publication. There are no ambiguous expressions in this production, 
the plain meaning and import of which is that the plaintiff had availed 
himself of the statute of limitations and refused payment of a note pay- 
able to the defendant, not because it was not justly due, but because 
tiie statute protected him. Again it was objected that, admitting the 
article does contain an imputation of some kind, it is not such as is set 
forth in the inuendo, I do not concur in that view, and still think as I 
did at the trial that the inxiendo is the fair and natural deduction from 
the words used. But, assuming it to be bad, that will not now affect the 
case, as it may, it seems, be rejected as surplusage. Roberts v. Cam- 
den, 9 East, 93, is an authority in support of this position. The case of 
Wakley v. Healy, 7 Com. Bench 591, is to the same effect. In that 
case an objection to a count in the declaration was made that the in- 
uendo was bad, Parke, B. in delivering the opinion of the Court said, 
^ Supposing this objection to be well founded, the only consequence is 
that the inuendo is to be rejected, and the question than is whether the 
words themselves, without an inuendo, are actionable. After verdict it 
must be taken that the jury found that they have been published with- 
out lawful excuse, and are such as to be injurious to the plamtiff s' cha- 
racter, as it has been the practice in modern times to leave the latter 
point to them. And if in their ordinary acceptation, and without the 
aid of extrinsic cii*cumstances, the words may be reasonably understood 
as derogatory to the plaintiff's character, the judgment cannot be ar- 
rested." Here then is an imputation of dishonesty against the plaintiff 
in refusing to pay a just debt, merely because it was barred by the ata- 
tute. That assuredly is derogatory, and must be very prcgiidiciai to 
the plaintiff's character, and, thei*efore, I think, he ia entitled to rttmia 
his verdict and that the rule must be discharged. 

Rule discharged. 
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MELANCON v. COMEAU. 

April 14. 

The owner of a wrecked vessel is not boand to defray the return passage of the 
seamen. 

The transfer of the materials of a wrecked veisel by the matter for that pnrpeie 
held not to change the property in ihe goods. 

The plaintiff took issue npon a plea which was held to disclose a defence insnfR- 
cient ID substance. Verdict for defendant set aside, and a repleader awarded. 

This ¥ras a motion argued in last Michaelmas Term for a new trial 
in an action tried before Haliburton, J. at Digby, in May term 1854, 
for converting to the defendant's use fifteen blocks, one coil of rope, and 
other articles of the plaintiff. The defendant pleaded '' that the goods 
and chattels in the plaintiff's declaration mentioned were given by the 
master and agent of plaintiff's brigantine " Frances Jane," then disabled 
at the Island of St. Thomas in the West Indies, to the captain of de- 
fendant's vessel, the *^ Louis Surette," in satisfaction and payment for 
the passage money of the mate and two seamen belonging to the <' Fran- 
ces Jane" from St Thomas to Clare in the county of Digby and pro- 
vince of Nova Scotia ; and that said mate and seamen came as passen- 
gers in said brigantine " Louis Surette," and were landed at Clare 
aforesaid." 

Upon this plea the plaintiff took issue, and on the evidence it appear- 
ed that the '^ Louis Surette" arrived at St. Thomas afler the *< Frances 
Jane" was condemned and ordered to be sold, and that the alleged bar- 
gain and sale of the goods took place the next day, being Uie day on 
which the vessel sailed. 

The learned Judge at the trial told the jury << that a legal question se 
to the right to dispose of these goods, in the manner and for the purpose 
stated, having arisen in the course of the trial, he woald withdraw that 
from their consideration, and the only subject for their deliberation 
would be whether these goods were sent on freight to the plaintiff, or 
whether they were given in payment of the passage of a portion of the 
crew of the *^ Frances Jane," and that according as they should decide 
that question would be their verdict" The jury found for the defend- 
ant, and the plaintiff obtained leave to move for a new trial upon filing 
security for costs. 

Jiames^ in support of rule, stated that this was one of the cases which 
had so frequently occurred of late years in which difficulty had arisen 
from erroneous opinions as to the extent of their power, prevailing 
amoqg the maritime classes. Many difficulties, much loss of property, 
iand no little litigatioii, had occurred from the prevalent idea that a mas- 
ter had abeoliite authority to dispoBe of both vessel and cargo, wheo 
wrecked, at his disoretioQ, provided he «ct«i^ii^ ^BM&Sak^^^^x^^M^ii^ 
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be recommended by a board of surveyors, and suggested the necessity of 
providing special means for disseminating information by the publica- 
tion of the decisions which have already taken place. 

The main point in this argument would be the right of the master to 
sell or dispose of the materials of a wrecked ship. This was one of the 
questions elicited by the pleadings, for in effect the plea was duplex, and 
put in issue not onl^ the fact of a sale, but the agency of the master. 

The defendant has only proved the fact of a transfer from the master 
of the plaintiff's vessel without any proof whatever of a special agency, 
nor any proof of a contract to convey the seamen home, or of wages be- 
ing due to them, or of any other circumstance upon which a presnmp- 
lion could be founded of any other authority in the master than his ge- 
neral authority, arising from his office. It would hardly be contended 
that he had authority to sell goods, except under very peculiar circum- 
stances of necessity, which did not exist in this case. But, admitting 
that he had authority to sell as the agent and for the benefit of the own- 
er, it would not authorize him to dispose of the goods in any way not 
beneficial to the owner. And in this case it was contended that the 
transfer of these goods was totally injurious to the plaintiff, inasmuch as 
there is no authority in the maritime law, or in any act of parliament, 
to impose upon the owner of a vessel the burthen of conveying the crew 
to their homes in case of shipwreck. Under these circumstances proof 
of agency was indispensable in order to sustain the defence, and such 
evidence had not only not been given, but the whole question of agency 
had been reserved from the jury, and cites Imp. Act 7. 8. Vic, c« 112. 
8. 17 ; 11 Geo. 4, c. 20 ; which provides for the sending home of sick 
and destitute seamen, and several cases — 

The Court stop James and called on 

Ritchie^ contra^ who argued that it was scarcely consistent for the 
plaintiff, who did not dispute CapL Soignee'i right to sell the vessel, to 
attack the disposal of the few and trifling articles transferred for a pur- 
pose not only moral, but as he contended legal. The plaintiff failed be- 
cause the jury totally disbelieved his witnesses, and, therefore, the whole 
case fails. As for the presumption of wages being due, there was at least 
some evidence on that point, as Capt. Soignee proves that his own mate 
and crew demanded the articles in dispute to pay '^ passage or wages,** 
and this is sufficient evidence in support of a verdict. Besides, the ves- 
sel was proved to have been wrecked with these men on board, and 
there is a presumption that the men are entitled to salvage, and the ar- 
ticles may have been given to them in compensation of that claim* 

In this case the sale does not, however, appear to have been firom 
necessity. There is no evidence whatever of necessity for the sale, and 
therefore it does not differ in \la dkaxt^fi^t ixom «sv otd^voAs^ ▼olimtafy 
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sale for the benefit of the owner, in which case the law provides (Imp. 
Act, 7. and 8. Vic. c. 112) that the seamen shall be brought home at the 
expense of the owner of the vessel. The policy of the law, as well as 
the inclination of the Court, has always been to ameliorate the condition 
of a class of men who are taken from their homes in this province and 
carried over the world, and whose interest it is that means should be 
provided by law for their return in cases such as the present, and the 
Court will not adopt a rule to the contrary, when no case has been cited 
to shew that the right does not now exist, as it formerly did. Cites 
Molloy 214; Laws of the Sea 203 ; Eraerigon on Ins. last ed. 717 ; 
Am. Ins. 2, 1104. 5. This is either a voluntary sale under the owner, 
or a compulsory sale from wreck. In the former case the seamen are 
entitled to their wages and passage, and in the latter to their wages, 
and there is no proof of payment, nor of circumstances out of which 
payment could be presumed. And if wages were due, even if seamen 
were bound to pay their own passage, the transfer is good ; for there is 
no evidence that there were funds for payment of the wages, and the 
captain had a right, acting for his owners, to sell these goods in pay- 
ment of the wages. At all events the point cannot arise b(Hween these 
parties. If CapU Soignee acted imprudently he is liable to the i)lain- 
tiff, who placed him in a position of trust, instead of the defendant. In 
Ralston v. BarsSj Thomson's N. S. Rep. 48, the Court did not go so 
far as to hold that a seaman, injured in the service of the owner, was 
entitled to be cured at the expense of the ship, but they decided that 
the medicine and attendance having been paid for, the amount could not 
be recovered back. This is a similar case. Here is a moral obligation 
which the plaintiff, through his agent, has fulfilled, and he ought not to 
be permitted to revoke his just act. The plaintiff, by taking issue on 
the sale, admits the agency, and if it raised an immaterial issue the 
plaintiff should have demurred. Pract. Act, s. 56 and 74. 

TuE Court called on James in support of the replication. 

James in reply contended that the plea being ambiguous in stating 
that the sale was made by the master and agent, the plaintiff was not 
bound to demur to it on that ground. Pract. Act, s. 58. If he were, 
under the new system of pleading the demurrers would be very fre- 
quent. He was entitled to put a rational construction on it, and bound 
to do 80 if possible. The plaintiff had no reasonable ground to apply 
for an amendment of the plea on the ground of embarrassment, as it sets 
out a sale by the " master and agent," which means either by the master 
jointly with the agent, or consignee, or by the master being the agent. In 
either case the question of agency arose. This was a most substantial 
defence, and the plaintiff, by taking issue upon it generally, puts in issue 
the whole plea, including the agency. TVitt \B^Ti^t«\ ^\^?w ^aJv ^>t<y^vixv^ 
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would have been quite sulHcient to have let in this defence. Had pro- 
perty in the defendant been pleaded generally, must he not have proved 
the agency of the party who sold to him ? The question at the trial 
turned upon the fact of the sale, because the defendlant, oo whoo^ the 
burthen of proof rested, offered no evidence of agency, which he was 
bound to give under this issue. It is true the plea is in some measure 
ambiguous, but it is the defendants plea, and he should not be allowed 
to claim a better position from his awn error, nor to preclude the plain- 
tiff from putting upon it the only construction which would sustaiif th» 
defence. 

Bliss, J. now delivered the opinion of the Court as follows — 
The master of the vessel is for all purposes, within the scope of his- 
authority as such, the agent of the owner, and the latter is bound by bis 
contracts which fall within those limits, but not for such as are beyond 
them. 

Now, to make the owner liable for such an application of his proper- 
ty as this, by the master, there must be a legal duty upon the owner to 
ftirnish a homeward passage for his crew, upon the wreck of his vessel 
in a foreign port. The vessel in this case had been so damaged that 
she was condemned and sold. The goods in question were some which 
had been saved by the master of her out of the wreck, (whether pur- 
chased in at the sale or otherwise did not appear,) and were put on 
board the defendant's vessel, which chanced then to be at the same port 
of St. Thomas. And tlie defendant's counsel assuming, as they now may 
after this verdict upon that point, that they were made over for the pas- 
sage money of the seamen of the lost vessel, who were brought home as 
passengers in the defendant's vessel, maintain that the goods, &c.| saved 
from the wreck, were his property, and legally applied for that purpose- 
by the master, whose duty it was, as they say, to send home the seamen. 

I am unable to find in the law any such obligation on the master or 
owner of a vessel in such a case. 1 speak not of what humanity may 
in some cases require, nor of the moral obligf^ion which that imposes- 
on the owner to take this care of the seamen in a foreign port. Tha 
legal liability is the only matter for our consideration ; and if the de» 
fendant, througli the master of his vessel, has nmde a contract with the 
master of the plaintiff's vessel, by which the plaintiff himself is no^ 
bound, it is like every other agreement nuide with an agent who turns 
out to have had no authority to make it, and cannot be upheld against 
the owner. The situation and rights of that maritime class of men- 
seamen in the merchant service — have been much cared for and their 
condition improved by modern legislation. Men without any fixed ha* 
bitation or home — " whose home is on the deep" — were permitted to b^^ 
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dismissed and left, as caprice, or interest, or accident might be the 
cause, in any port, however distant or foreign, to find their way back, 
if they desired it, in the be^t manner they could; their very employ- 
ment and mode of life being such that they were probably supposed to 
have no difficulty in finding any where their own proper employment 
and the ready means of return by means of their own services. But 
whiKi tlieir rights were overlooked, the interests of their employers, we 
must remember, were, on the other hand, neglected : and these also re- 
quired protection against the misconduct of the men. A justcr regard 
has been had to both. But these very acts of legislation to which I al- 
lude, which, providing for the seaman who lias been left in a foreign 
port and his return therefrom in certain cases, have not thrown that du- 
ty on the owner or master in case of the vessel being wrecked ; but only 
6hew that no such duty does exist, but that hitherto at least the legisla- 
ture of Great Britain has not thought it expedient to create it. By the 
Imperial Stat. 7 and 8 Vict- c. 112, sec. 17, when a ship is sold at a foreign 
port the crew must be sent home at the expense of the master. Or 
whenever the service of seamen shall terminate at any place abroad, the 
master is required to give him a certificate of discharge, and besides 
his wages, either find him employment on board some other British ves- 
sel homeward bound, or furnish the means of sending him back to his 
port of shipping, or otherwise provide for his passage home. And, if 
the master neglect it, the consul abroad shall defray the expense, for 
which the owner of the vessel shall be liable. And in all cases of 
wreck or loss of the ship every surviving seaman shall be entitled to 
wages up to the time of the loss, whether the ship shall have previously 
earned freight or not, provided he shall produce a certificate of the 
master that he had exerted himself to the utmost to save the ship, and 
cargo and stores. The defendant's counsel asserted, indeed, that by 
analogy to this, where there had been a salvage, the crew had a right 
out of their proceeds to have their passage hon^e provided. But that 
would make the Court not the interpreter of the law, but legislators 
on the subject, if they could thus extend the provisions of the statute 
respecting wages, to a claim of a widely different character. Besides, 
on this point the British parliament had already before legislated, for 
by the 1 "W. 4, c. 20, if by shipwreck, capture, or any cause whatever, 
any seamen are cast away, or left, or be in distress in foreign ports, the 
governor, minister, or consul, or if none, two British merchants, are re- 
quired to subsist them and to send them home. Now here is the very 
case in which, if the obligation was already on the owner to discharge 
this duty or to bear the burthen of it, that would have been, as in the 
last statute, before noticed, clearly recognized, for there is a public duty 
and expense to be undertaken ; from which, if the owner of the vessel 
were liable^ he ought not to be relieved, not eow\^ \\x^ ^V^Vvx\«i\!kSJo;^ VjK^- 
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ed to express his ultimate liability, if any such there had been. The 
statute, however, does not merely shew that there is no such duty on 
the owner, but that it was not one which they thought fit to impose on 
him, while they have made it a public charge. The two statutes make 
this very clear distinction between a voluntary act of the owner by 
which the crew are left in a foreign port, and inevitable accident through 
which it is caused ; for the reason, perhaps, that in the latter case 
the loss was already sufficient without subjecting the owner to an 
additional charge. But, whatever the reason may be, the legishiture 
has left us, I think, in no doubt on the subject, and I can only add that 
I have met with no case which has led me to imagine for a moment that 
any such duly was ever cast upon the owner of a vessel under such cir- 
cumstances. 

There is one other point whicii I should notice. The only fact put 
i;i issue by the plea was as to the object and purpose for which the pro- 
perty in question had been put on board the defendant's vessel, and that 
having been found for the defendant, his counsel contends that no other 
question can now be raised ; but that issue was an immaterial one, and 
can conclude or settle nothing. A repleader, then, must of necessity be 
awarded. It was argued by Mr, Ritchie^ however, that everything not 
put in issue was adniitted ; but if that must be taken to be the case, 
then the whole case of the plaintiff is admitted, the property in him and 
the wrongful conversion of the defendant — for if the only fact on which 
ho relies, though found for hiip, is no legal defence or answer to the 
action, the plaintiff must of cpurse recover. 

And as this is not a good defence defectively pleaded, but an entirely 
defective ground of defence, instead of a repleader the plaintiflf would 
perhaps, strictly speaking, be entitled to a judgment non obstante vere- 
dicto. But as the case was not so put to the jury, that the plaintiff 
could recover the verdict to which he \yas entitled, and there must still 
be an assessment of damages, it will be belter on the whole, I think, to 
make the rule for a new trial absolute, — though I hope the new trial 
itself will now be unnecessary. 

Rule absolute. 
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HALL V. CARTY. 

April U. 

Tlid defeDdant in an action for slander accused ihe plaintiff of writing the will of 
an illiterate person contrary to his instructions, and reading it to him inaccurately, 
for the purpose of getting the testators' property into the plaintiff's hands, for his 
own benefit, whereby the testator was induced to execute the will. Held, that this 
was a charge of forgery against the plaintiff. 

The declaration laid \ne words used as accusing the plaintiff of cheating. Held 
to be sufficient to sustain a verdict for plaintif}', although the words used amounted in 
reality to a charge of forgery. 

Quere. Whether a charpe of a gross private fraud will sustain an action for slan- 
der, without special damage. 

This was an action for slander tried at Annapolis before Bliss, J. in 
October term, 1854. 

The first four counts of the declaration charged that whereas the 
plaintiff had been employed by one Joseph Tebo, who was an illiterate 
person, to prepare his last will and testament, and had drawn the will 
and procured it to be executed in good faith and in accordance with the 
testator's intentions, yet the defendant had, in answer to a question how 
testator had disposed of his property, falsely and maliciously alleged of 
the plaintiff the following words, " He has left it to his sister and the 
respectable poor, and I am one of the administrators. Hall had wrote 
a will so that after the death of the sister the property fell into his own 
hands or the disposal as he pleased, and no one to bring him to an ac- 
count, and read it altogether difierent. But after Hall had gone Joseph 
wanted it read again, and then found that J/all was trying to work it 
into his own hands after the death of his sister/' General inuendo that 
the defendant thereby meant to impute to the plaintiff that he had in- 
tended " falsely, fradulently, and deceitfully, to cheat the said Joseph 
Tebo in obtaining the execution of the said will or testament by him, in 
order to enable him, the said David Hall, to obtain and get the proper- 
ty of the said Joseph Tebo into his, the said David HalVs^ own hands, 
and that the said David Hall did falsely and fradulently cheat the said 
Joseph Tebo in procuring him to execute the said will and testament as 
aforesaid/' No special damage was laid in the first four counts. The 
fifth count contained an averment of special damage, but no evidence 
was given under it. It appeared at the trial that the testator had re- 
voked the will in question before his decease, and had executed a new 
will. 

Verdict for plaintiff. Damages £5. 

James for defendant, in Michaelmas term moved to make absolute a 
rule to set aside the verdict upon the ground taken at the trial, viz., 
that none of the words laid are actionable, without special damage b<i.lvw«, 
laid and proved ; 
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1st, Because the cliarge against the plaintiff was merely a charge 
of an unsuccessful attempt to commit a fraud, which had been defeated 
by the revocation of the will. 

2nd, Because the offence cimrged, being a ipere private fraud, is not 
an indictable offence, even if it had been consummated. 

1. It will not be disputed that the boundary between slander and libel 
being fixed, so as to include in the former only tbose cases in which in- 
dictable offences were charged (unless there were proof of special 
damage), this verdict cannot be sustained unless it shall appear that the 
fraud charged be such as might have been made the subject of an in- 
dictment. Admitting that the act was an indictable fraud if consum- 
mated, still in this case the offence charged was that of only attempting 
to commit the fraud, the defendant having stated at the time that the 
testator had discerned the fraud and made a new will. And a mere at- 
tempt to commit fraud is not indictable. In this respect fraud differs 
from forgery which is complete on the commission of the act, without 
respect to its consequences. 4 M. and S. 214, 220, 1 ; Jiex v. Channell, 
2 Str. 8GG. There must in fact have been a prejudice received in or- 
der to constitute a fraud. 2 Russ. on Cr., 282 ; 2 Lord Raym. 1471 ; 
2 Str. 747. 

2. The offence charged here was a mere private fraud. It was in fact 
a very gross lie or cheat, but this class of offences, although often ex- 
ceedingly heinous, are not indictable. Otherwise if the cheating take 
place by the use of false weights and measures, or any other tokens shew- 
ing a general intention to deceive the public. 

Numerous cases have been decided in which this distinction is clearly 
recognized. For instance, selling short measure was held not to be in- 
dictable, although selling by a false measure would have been. 3 Burr. 
1679. So the following cases have been held not indictable : — Acting 
as a Justice of the Peace without authority. Cro. Jac. 643. A mar- 
ried woman pretending to be a widow, and as such executing a bailbond. 
2 Russ. on Crimes, 284 and 281, and several cases there cited in which 
indictments for private frauds were not sustained. R. and M., Crown 
cases, 224. So in Bex v. Bower, Cowp. 324, it was held that selling a 
watch and chain of gold under the legal standard was not indictable, 
being a private cheat. In JRex v. Wheatly, 2 Burr. 1127, the principle 
is laid down by Lord Mansfield in the most distinct and emphatic man- 
ner. The same distinction is universally recognized and adopted in the 
American Courts. C Danes Ab. 751 ; 7 John's R. 201. The same 
doctrine is upheld in Chitty*s criminal law, and under the cases cited by 
Russel and Chitty no other conclusion is possible. 

There are some ancient cases in Siderfin which appear at first sight 
to countenance an opposite doctrine, and will probably be relied oo, bat 
the whole current of the modetiicaaes^vjYvvcVi^T^'s^t'^ Ti\vTCkKt^M.^>«Lfid«r« 
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collected in the last edition of Russell on Crimes, is expressly and de- 
cidedly against a private fraud, however gross in its nature, being in- 
dictable, and there is no modern case in which an indictment for fraud 
had been sustained except when the fraud was of a public nature. If 
some private frauds are indictable, so are all, as there is no definable 
distinction in the morality of one private fraud over another, and no such 
distinction is recognized in any case which has ever been decided. Even 
forgery is in no degree more culpable than many other frauds, such as 
the obtaining goods under false pretences ; yet this latter wa^ not held 
to be indictable until made so by statutes. If the common law provides 
means for punishing private frauds, why was it necessary to pass these 
acts ? The rule must be taken as laid down by Russell, that no cheats 
or frauds are punishable at common law excepfe- the " fraudulent obtain- 
ing the property of another by any deceitful practice or token which af- 
fects or may affect the puUic" Russell and Chitty are the latest writers 
of eminence on this subject, and their opinion, corroborated by numerous 
late cases, is entitled to great weight. In this case there is no pretence 
of false tokens or any indication of an intention to deceive the public^ 
It is a mere private fraud. 

S, L. Mors€y contra^ followed by Ritchie^ contended that the offence 
here charged was not only indictable as a fraud, but as a forgery, and 
therefore the words were actionable per se, without special damage. 
Hawkins, P. C. ch. 70, sec. 1, lays it down that any " deceitful practices 
in defrauding or endeavoring to defraud another of his known rights by 
means of some artful device contrary to the plain rules of common 
honesty are punishable at common law, and among other cases cites two 
almost identical with the present, viz. : Boy v. Skerrttt, 1 Sid. 312, 
which was an indictment for causing an illiterate person to seal a deed 
to his prejudice, by reading it over to him in words different from those 
in which it was written ; and JRoy v. Parts and others, 1 Sid. 431, where 
a woman was persuaded to execute writings to another as her trustee 
upon an intended marriage, which in truth contained no such thing, but 
only a warrant of attorney to confess a judgment. In both of these 
cases the indictments were sustained, and in the latter the principal 
wrongdoer was fined and imprisoned. These cases are attempted to be 
explained by Russell, in accordance with his own view that a private 
fraud is not indictable, by supposing that they were cases of conspiracy 
— but this view is not supported by the text, in which there is not a 
word about any conspiracy. It would be a disgrace indeed to the law, 
if a gross fraud such as is here charged were not indictable, and if the law 
were so it ought to be altered as soon as possible. None of the cases 
cited bear oat the idea that this is not a criminal charge. Eex v*. 
Wheatly was merely a case of breaeVi otoonVraL^^X. \\. xXv^N. ^^^s^ ^^ 
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held that fhe party injured might have guarded himself by caution ; but 
no amount of caution on the part of an illiterate man could protect him 
from a fraud of this kind. 

But the offence hore charj^ed is of a higher nature and comes within 
the principle of forgery. Forgery is not confined to the mere writing 
of another man's name to a document. " It is said to be possible for a 
roan to commit forgery by making his own deed and signing and seal* 
ing it himself. Also in many other cases a writing may be said to be 
forged where neither the hand nor the seal of any one are forged ; as 
where one being directed to draw up a will for a sick person doth insert 
some legacies therein of his own head" Hawk P. C, c. 70. The same 
principle is laid down in 2 Russell 319, and sereral ancient authorities 
cited in support of it. vSo there are many cases cited in Russell 217 to 
223, in which alterations made in executed documents, and in documents 
signed containing blanks, with fraudulent intention, have been held to 
be forgeries. So writing the name of a fictitious person with a fraudu- 
lent intent is a forgery, and even intentionally and fraudulentlyomt^'n^ 
clauses containing legacies in drawing a will. The latter oaie is iden- 
tical with the present, except that it is not so bad. The offence charg- 
ed here is not only making the will fraudulently, but reading it to him 
falsely and procuring his signature. Whether it be forgery or fraud it 
was clearly held to be a criminal and indictable offence at common law, 
previous to the passing of the forgery acts, as appears by the cases cited 
from Siderfin, which have not been overruled nor impeached by any 
subsequently decided cases. It is impossible that such an offbnce as 
this should not be punishable in some way. But if all that is contended 
for on the other side be true, even a civil action would not lie for the 
offence here charged, unless the party deceived should happen to die 
without its being discovered. Cites 8 C. and P. 596; 3 Camp. 460; 
and Eex v. Hart, 2 Crown cases reserved 492 ; and 7 C. and P. 652 
S. C. ; in which, when a person was entrusted to fill up a blank accept- 
ance with a certain sum and he fraudulently filled it up with a larger 
amount, the offence was held by all the Judges to be forgery. 

James in reply— 

The heinousness of the offence charged in this case, whatever may be 
its just effect on the sympathies of the Court, does not affect the principle 
at issue. In many cases slanders of the basest and most injurious de- 
scription, such as imputations upon female virtue, are uttered with per- 
fect legal impunity because the parties accused cannot prove special da- 
mage. The law does not pretend and cannot pretend to visit on every 
individual crime the exact measure of punishment which its turpitude 
demands. The distinctions between different classes of offences are of- 
ten arbitrary, or nearly so, as far as the moral guilt of the offenders is 
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concerned. Yet offences must be classified, and in making that classifi- 
cation and apportioning the punishments, public policy and other consi- 
derations oflen intervene and occasion apparent anomalies. The law, 
for instance, furnishes forgery, horsestealing, and other offences, with 
peculiar severity, not on account of greater moral guilt, but because 
they are offences of frequent occurrence and often difiicult of proof, 
while it leaves many other frauds which might be quite as culpable as 
the subjects of mere civil action for damages ; and if damage cannot be 
proved it is held that no fraud has been consummated, and the offender 
goes unpunished. This is a necessary result of the imperfection of hu- 
man laws. Looking at the offence here charged as a fraud, it comes 
directly within the principle of Bex v. Wheatly, which is a leading case, 
and in which it is distinctly laid down by Lord C. J, Mansfield and the 
other Judges that the distinction between indictable and non-indictable 
frauds is whether they are pithlic or private frauds. There are many 
cases decided since in which the same distinction is uniformly implied. 
This principle is not laid down by Hawkins^ whose work was published 
before this subject began to occupy the attention of the Courts, and his 
classification of frauds is at variance with all the subsequent cases and 
text books. The two cases in Siderfin were decided in the reign of 
Car. 2, and long before there was any classification of these offences. 
They do not state whether the parties were indicted for conspiracy or 
fraud, but Russell suggests that as a private fraud is not indictable, and 
as there were several parties charged, the indictments must have been 
for conspiracy to defraud, which was always indictable. 

Besides, the fraud here charged was expressly charged as having, 
been only an unsuccessful attempt to defraud ; and, therefore, it is clear 
that it was not indictable. On both these grounds the verdict is clearly 
not sustainable. 

The same remarks are applicable to the new position now taken, that 
this is a forgery. The boundaries between forgeries, frauds indictable, 
and frauds not indictable, were formerly scarcely at all defined. Thus 
we find the offence here charged specified by Russell, p. 318, as a for- 
gery, and in page 282 as a conspiracy to defraud, and a similar anomaly 
IS found in Hawkins, who describes it in ch. 70 as a forgery, and in ch. 
71 as a cheat. Neither of them refer to modern cases to justify their 
opinions, but depend upon the opinions of Moar^ Nby, and other anci- 
ent writers. But on this point as well as on the other we are not with- 
out decided cases of modem date to guide us. In Regina v. Collins^ 
decided in 1843, 2 M. and Rob. 466, the prisoner was indicted for for- 
gery, for a similar offence to the present, which was clearly proved, and 
^ kis lordship said he could by no means subscribe to the authority of 
the cases cited bj Russell and Deacon, and expressed a clear opinion, 
and so charged the jury, that if theythouabl tVi^ ^k^^^^VdAX^^^Xi^^&v^^ 
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previously to the mark of Hastings being obtained, and tbat they wero 
on the deeds when he put his mark, the prisoner would be entitled to 
be acquitted on this indictment, though liable to indictment for a very 
gross fraud ; that if a different doctrine were laid down, the conse- 
quence would be that any party might be indicted for forgery who pre- 
vaib on a man to execute a deed by misrepresenting its legal effect." 
And in Regina v. Chadwick, lb. 545, and decided by the same Judge 
a year afterwards, he held the same doctrine, stating that he had given 
the former case much consideration. These two are the latest decisi- 
ons, they are expressly in point, and unless they are expressly overrul- 
ed, the charge in the present case cannot be held to be a charge of for- 
gery. 

In conclusion, it is too late now to set up the proposition tbat thi» 
was a charge of forgery. It is laid in the declaration that the defend- 
ant accused the plaintiff not of forgery, but of cheating. It was so 
treated at the trial, and a nonsuit and afterwards a rule nisi to set aside 
the verdict were refused on the ground that this was a charge of fraud. 
It cannot now be alleged to be forgery to the defendant's prejudicCy an- 
less a declaration for calling a man a thief would be sustained by prov- 
ing a charge of murder. The plaintiff must recover secundum allegata 
or not at alL 

Bliss, J. now delivered the judgment of the Court, as follows— 

It appeared from the evidence that a person named Tebo^ an illite- 
rate man, had requested the plaintiff to prepare his will. This wa* 
done, and the will was executed, though subsequently Tebo execu- 
ted another will. It was in reference ta that which had been drawn up 
by the plaintiff that the words were spoken. The substance was to thi« 
effect, that the plaintiff had read to Tebo a different will from what in 
reality it was, and thereby had induced him to sign a will by which his 
property would ultimately come into the possession of the plaintiff him- 
self, such not being his intention, which Tebo afterwards diacovered. — 
The charge then is that the plaintiff, taking advantage of an illiterate 
man who had reposed confidence in him, induced him by fraudulent and 
false representations to execute a will of his property of a different pur- 
port and effect from what he intended and supposed he was doing, ai|d 
thus fraudulently obtained a devise of the testator's property to him- 
self. 

Is such an act — ^nefarious as all must admit it to be — if committed,, 
unpunishable by our law ? 

The defendant contended that this was not an intUctable offence as m 
fraud or cheat, because it affected an individual only, and not the piiblic 
generally. The case in Sid. 312, jRex v. Skerret and others^ very strong- 
ly resembles this. There several persons were indicted for reading » 



EASTER TERM, 1855. 355 



release to an illiterate person in other words than the writing, by which 
he was induced to seal it. That is explained in 2 Russ. on Crimes 137 1, 
as being probably a case of conspiracy. But it is perfectly immaterial 
what would be the nature of the offence or what indictment would lie 
for it, 80 long as it was punishable in any shape or manner. And though, 
for the reason above mentioned, the charge imputed to the plaintiflf may 
not amount to that kind of cheat which can be punished as such, it seems 
to fall within the yet more serious offence of forgery. That takes a very 
wide range, and includes within it fraudulent acts and fabrications of 
various descriptions and classes, effected in the numberless ways to 
which the evil ingenuity of crime can resort. As defined it is a false 
making — a making malo animo — of any written instrument for the 
purpose of fraud and deceit." It is wholly immaterial in what manner 
and by what artful devices this making is accomplished. At common 
law, as is remarked by Chitty, 3 Crim. Law 1022, it seems only te 
have been a species of fraud, and is, therefore, often mingled with false 
personations and other means of defrauding." And this also may, per* 
haps, serve to explain the case in Siderfin, where the crime, which ii 
not specifically named or described, was probably as much regarded a 
forgery as a cheat. And, as a forgery, I think it might well sustain an 
indictment. Hawkins P. C. c. 70, sec. 2, remarks very sensibly that 
" the notion of forgery doth not seem so much to consist in the counter- 
feiting a man's hand or seal, but in the endeavoring to give an appear- 
ance of truth to a mere deceit and falsity, and either to impose that upon 
the world as the solemn act of another, which he is no way privy to, or 
at least to make a man's own act appear to have been done at a time 
when it was not done, and by force of such falsity to give it an opera- 
tion which in truth and justice it ought not to have." And among the 
eases which he mentions in the same section is one which is identical 
with the on€ before us. '' Also a writing may be said to be forged when 
neither the hand nor seal of any one are forged, as when one being di- 
rected to draw up a will for a sick person, doth insert some legacies 
therein of his own head." See also Russell 1413. So East P. C. 855, 
under the head of what is a false making, says, ^' Making a fraudulent 
insertion, alteration, or erasure, in any material part of a true instru- 
ment, although but in a letter^ and even if it be afterwards executed by 
another person, he not knowing of the deceit, or the fraudulent applica- 
tion of a true signature to a false instrument for which it was not in- 
tended, or vice versa, are as much forgeries as if the whole instrument 
bad been fabricated, for aay such alteration gives it a new operation." 
The case referred to by these writers of falsely inserting legacies in a 
will 18 from Noy's Kept. 101. «It was held by Popham, Fleming, and 
Ytlverton, that if he that writes a will omits a thing that was appointed 
to he put in, that it not forgery* But if lVi% ^^xK^^W'Wi^^Tw \a A. Vst 



38G HALL v. CARTY. 



life, remainder to B in fee, and he that writes the will omit the estate 
for life to A, by which the fee is presently in ^, that is forgery. There 
is, however, a late case in which the soundness of this law has been di* 
rectly impugned, Heg v. Collins, 2 M. and 11., 461, before Rolfe^ B. The 
prisoner was indicted for forgery. He had induced an illiterate man to 
»ign his mark to a deed, under the belief, as it had been falsely repre- 
sented to him, that it was a requisition to a gentleman to become a can- 
didate for parliament. The learned Judge there stated " that he could 
not subscribe to the cases cited by Russell (that from Noy seems chiefly 
alluded to), and be held that this was not forgery, though the prisoner 
was liable to indictment for a very gross fraud." The prisoner had, it 
appeared, alfixed a seal to the deed ; and the Judge held that if this was 
done before the signature, it would not amount to forgery, but if after- 
wards, it would. Now whatever weight may be due to this opinion, it 
is but a nisi prius decision, — though it must be stated that the same 
Judge held the same doctrine in a subsequent case, Reg, v. Chadwick, 
2 M. and R., 545. It is, then, the opinion of a single Judge opposed 
to the law laid down by three, and cited by, I believe, every writer on 
the criminal law without disapproval or doubt. I may be pardoned, 
then, 1 trust, if 1 still adopt the older view of the law, and which has 
for so very long a period been received as sound. If a person sign a 
bill or check and give it to another to fill up with a certain sum, and he 
fills it up fraudulently with a larger sum, that, by the opinion of all the 
Judges, is a forgery. Rex v. BlaJce^ 7 C. and P. 652. If the check 
had been falsely filled up with the larger sum, and the maker had been 
deceived and led to sign it afterwards in ignorance of this, that, accord- 
ing to the case before Rolfe^ B. would not be forgery. In what consists 
the distinction ? In both aises there is equally the " false making of 
an instrument" — the act of the criminal is the one same act in each 
case — the intention is the same — the eflect is the same. The only fact 
which is not the same is that in the one case the guilty alteration takes 
place immediately before, in the other, immediately after, the instru- 
ment is signed. Is there, I ask, the less false making in the one instance 
than the other ? In both a cheque is made by a genuine signature, for 
a purpose not intended by him who signed it, through the false and 
fraudulent machination of another. Every ingredient to constitute the 
crime of forgery is found in both cases, but in one thing do not take 
place quite in the same order. I think that is making rather a nice dis- 
tinction in favor of the criminal. In this case before Rolfe, B. he seems 
to be struck with the idea that such an ofTence cannot be allowed to be 
committed wiih impunity, and, though not a forgery, he says it is a very 
gross fraud for which lie might be indicted. If that be so the verdict 
here must be sustained. But if the learned Judge is not supported iq 
this view of the law, he might, perhaps, himself on reconsideration kavo 
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8ome reason to doubt the correctness of his opinion on the point of for- 
gery, if he found that unless it amounted to tliat, it was no crime at all 
by our law, to procure in this surreptitious manner, the execution of a 
deed or will. With regard to the latter, the crime from its consequen- 
ces peculiarly requires that the law in some shape should be able to 
reach it. The detection of all forgeries and such false repreenfations 
is generally made by the person imposed upon, but in the case of a will 
thus fraudulently obtained, the knowledge of the very existence of suck 
an instrument may be unknown, till the death of the testator removes at 
once all suspicion of guilt and the means of disclosing it. 

I think then that the words are actionable and that the rule for a new 
trial should be discharged. 

Rule discharged. 



HUTCHINSON v. WITH AM. 

April 16. 

A defendant pleading before the expiraiion of the period allowed bylaw, will not 
entitle plaintiff to place the cause on the trial docket within the period allowed ihe 
defendant to plead. 

Sutherland moves to strike a cause off the trial docket on the ground 
that it had been improperly entered for trial, the writ not having been 
served fourteen days before the day fixed by law for making up the 
docket. 

Lenoir^ contra^ stated that the defendant had appeared and pleaded 
before the list was made up, and although ho was not obliged to appear 
and plead so soon, yet by so doing he waived the objection and put the 
plaintiff in a position to bring the cause to trial. 

DoDD, J, The party, having pleaded a few days earlier than he was 
under the necessity of doing, ought not to compel him to go to trial 
without the opportunity which the law gives him of procuring his wit- 
nesses. The only advantage you gain is that of getting your cause at 
issue. 

DesBarres, J. The defendant cannot be held to have waived bis 
right in such a case unless it be shewn that he has expressly consented 
to do so. 

Rule absolute with costs. 
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MURDOCH V. HUGHES. 

April 16. 

An attachment ogainst a defendant as an absconding debtor will be set aside on 
the defendant shewing that having left the province with the intention of returning 
immediately, his absence was prolonged by unavoidable delays in concloding his 
business. 

Lynch on a former day obtained a rule niii to set aside the attach- 
ment against the defendant, as an absconding debtor, upon two grounds. 
Ist, that the affidavit to hold to bail stated the cause of action as being 
partly for interest, without shewing how the liability for interest arose ; 
and 2nd, that the defendant was not in fact absconding, but only tempo- 
rarily absent when the attachment was issued. 

It appeared by the defendant's affidavit that he was a trader at Corn- 
wallis ; that on the 20th December, 1854, he had sailed from Cornwal- 
lis with a cargo of potatoes for St. John, N. B., for the purpose of dis- 
posing of them and purchasing with the proceeds goods for carrying on 
his trade at Cornwallis. That after trying for six weeks to sell his 
cargo there, he at last succeeded, and sailed from St. John with a cargo 
of flour and salt for Cornwallis, but the vessel having put into Digby 
from stress of weather, was there wrecked and the cargo sold, defendant 
returning to St. John for a fresh cargo ; and after some further delay 
there, waiting for a vessel, he at last procured one, and arrived in Com* 
wallis with his goods about the second day of March, having been ab« 
sent about three months. That on leaving home he had left his place 
of business in charge of a clerk to conduct his business, that his clerk 
being temporarily absent, the sheriff under the attachment broke open 
the shop and seized and removed the goods. The affidavit expressly 
denied any intention of absconding, and stated that he was solely en- 
gaged about his necessary business, and had used all possible expedition 
in getting it completed and returning home. 

Ritchie now shews cause — 

The interest here is distinguished in the affidavit from the principal. 
It is for £126 principal and £1 2s. interest. It is only where the 
amounts are undistinguished, and it cannot appear how much is for 
principal and how much for interest, that the objection applies. Cites 3 
Dowl. P. C. 106 and 329. And this objection never was a ground for 
setting aside the proceedings, but only for discharging a defendant out 
of custody. 

Upon the second point the affidavits for the plaintiff shewed that the 
defendant was a person of dissipated habits, that his place of business 
was shut up, that his circumstances were embarrassed, that he was un- 
married and had no fixed residence, that he was intemperate while at 
St.^ohn,and that it was the general impression in the neighbourhood of 
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Lis place of business before and at the time the writ was issued that ha 
bad absconded and would not return to Cornwallis. 

Court. We are satisfied upon this point that the defendant has suf* 
ficientlj accounted for the delay to shew that, whatever his conduct may 
have been, he was not absconding. Had such a delay occurred in th« 
summer season the case would have been different, but the delays here 
might, in the winter season, have taken place, as defendant has sworn 
they did| unavoidably, and if so, this process cannot be sustained. 

Rule absolute. 



PROVINCE OF NOVA SCOTIA. 



IN THE VICE ADMIRALTY OF HALIFAX. 



BEFORE 
The Worsuifful ALEXANDER STEWART, Presiding Judge. 



DALE V. THE SHIP « VELOCITY." 

Jane 18, 1855. 

In shippings articles, the following is a sniBcientlj precise description of the voy- 
age : " From London to any port in Spain, ihence to Newfoundland and British 
North America, United States, West Indies, Mediterranean, and Continent of Eu- 
rope, backwards and forwards, in tlie prosecution of the Newfoundland trade, and 
back to the final port of discharge in the United Kingdom, such vojage not to ex- 
ceed two years." 

No seaman who is employed for a voyage or engagement which is to terminate in 
the United Kingdom can sue in a Colonial Vice Admiralty Courtforhis wages, un- 
less discharged as directed by the General Merchunt Seaman^s Act. 

The Admiralty Court has no jurisdiction in a suit to recover seaman's wages, un- 
less the sum claimed amount to at least fifty pounds sterling. 

Murdoch and Lenoir for the Mariner. 
Ritchie for the Owners.* 

This was a suit for seaman's wages. It appeared that Charles Dale 
signed ship's articles at London, G. B. on the 3rd of February 1854, by 
which he bound himself to serve as a mariner at the rate of £3 sterling 
per month, on board the British ship " Velocity,** in a voyage from Lon- 
don to any port in Spain, thence to Newfoundland and British North 
America, r^nited States, West Indies, Mediterranean, and Continent of 
Europe, backwards and forwards, in the prosecution of the Newfound- 
land trade, and back to the final port of discharge in the United King- 
dom, such voyage not to exceed two years. 

These articles were duly executed in the presence of the Shipping 
Master as required by the Imperial Act, IS and 14 Vict. 

[ * For the above phonographic report of the verbal decision of the Worship- 
fnl Judge of the Admiralty we are indebted to the kindness of H. OldrightjEsqaire, 
bj whose permiiiioQ it is copied from the Sun newspaper.— Rbp.] 
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Charles Bah accordingly entered into the service of said ship imme- 
diately after the execution of the articles, and sailed in her from London 
(o Cadiz in Spain, thence to Harbour Breton in Newfoundland, thence 
to Halifax in Nova Scotia, thence to Harbor Breton aforesaid, thenco 
to Butges in Newfoundland, theilce to Oporto in Portugal, thence to 
Burges aforesaid, thence to Oporto aforesaid, thence to Burges afore- 
said, thence to Galtus in Newfoundhind, thence to Oporto aforesaid, 
thence to Harbor Breton aforesaid, thence to Oporto aforesaid, thence 
tt) Harbor Breton aforesaid, thence to Halifax aforesaid', where she ar- 
rived on or about the 10th of May last. 

On the 13th of May Charles Dale left the ship, and this suit was com- 
menced on the 1st of June following. The amount claimed was £40 
sterling, being for 15.} months wages at the rate of £3 sterling per 
month — less certain advances and payments. 

Judge Steavart, before delivering judgment, remarked that this 
being a case of considerable importance, involving questions which seem 
to have been misapprehended, he should state the grounds of his deci- 
sion more fully than he otherwise would have done. His Honor then 
read the summary petition filed on behalf of the mariner, the Promovent 
hi this suit, setting forth in the /?r5^ place ; the voyage agreed upon, and 
the voyage actually performed as stated above, and which was alleged 
to he in deviation of the articles or contract entered into, in violation and 
breach of all faith, and affording no intimation or certainty whatever as 
to the port or ports, or as to the countries to which said ship might be 
destined to go, and that said Charles Dale was discharged from said ship 
on the 18th May last without payment of wages; secondly, that said 
Charles Dale had well and truly performed the duties of a seaman dur- 
ing the time which he had served on board said vessel and had thereby 
fairly earned the wages claimed, and that he had been brought before 
one of the Aldermen of the city of Halifax (at the suit of John Strang 
the master of the ship,) and discharged on account of the deviation of 
the ship from her intended voyage, and on account of the vagueness of 
the articles which were adjudged by the Alderman to be therefore void ; 
thirdly, that the ship had arrived in Halifax on the 10th of May last, 
whereby she came within the jurisdiction of this court ; fourthly, a formal 
declaration of the truth of the foregoing. The schedule annexed to the 
summary petition shewing £40 sterling to be due to the promovent was 
also read by the judge. His Honor then read the reponsive allegation 
filed on behalf of the owners also setting forth the voyage agreed upon, 
and the voyage actually performed, and also that Charles Dale had ab- 
sented himself from the ship without any just cause or occasion and re- 
fused to coropiete the voyage according to the terms of his contract. — 
The judgo then delivered judgement as foWov? s \— \\. tcv?cj \^^ x^\q."^s:^^^ 
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that the master of the vessel in this case possesses a Certificate of com- 
petency pursuant to the 26th Section of the Imperial Act 13 & 14 Viet* 
(1850). I shall, in this decision, refer prineipallj to this act, the lead- 
ing provisions of which are re enacted in the Imperial Act of last year. 
It is a fact of great importance in the decision of this suit that the ship- 
ping articles were signed by the Fromovent in the presence of a person 
styled by this Act of 1850 a Shipping Master. 

The Sliipping Master is an officer brought into existence by that act, 
the 47th section of which requires him to read and explain the articles 
to the seamen. The witnessing of shipping articles is not now, as form- 
erly, entrusted to a casual witness, but is required to be perfortned by 
an officer regularly appointed for that purpose. Extraordinary care is 
taken in this act for the protection of seamen. Section 40 provides for 
the encouragement of Sailors' Ilonses, and gives the Board of Trade 
power to direct shipping articles to be executed at these places. 

The Promovent in this case voluntarily left the ship after serving 15 
months, and after having made 4 voyages in her. Tlie principal ques- 
tions raised before me are, first, whether the articles are so vague and 
uncertain in themselves as not to afford the seamen a knowledge of the 
voyage he had to perform. It will be observed that there is no charge 
of ill usage or cruelty brought against the master. The qaestion is 
merely a dry point of law. There is nothing to excite sympathies on 
either side. The vessel is an English ship, and her terminating voyage 
is to a port in the United Kingdom. The question, then, is, how far I 
ought to entertain jurisdiction, being bound by this act, as is also every 
Court in this colony. No provision is made in the articles here for pay* 
ment of wages before the termination of the voyage. If, then, by the 
general maritime law, a sailor is not entitled to wages until the termi- 
nation of the voyage, (and that such is the case is matter of common 
learning,) then no claim for partial payment can be made here. If this 
were not the rule, it would be easy for a sailor to leave a vessel at any 
time, prevent her from proceeding on her voyage, and bring her into 
this Court on a quantum meriut. The articles are in the form required 
by the 46th section of the Act of 1850. They contain a description of 
the nature and of the length of the voyage in which the ship was to be 
employed. This section is substantially re- enacted in the Act of 1854. 

The 94th section is also re-enacted in the late Act. It reads as fol- 
lows : ^ No seaman who is engaged for a voyage or engagement which 
is to terminate in the United Kingdom, shall be entitled to sue abroad 
for wages in any Court or before any Justice, unless he is discharged io 
the manner required by the ^* General Merchant Seaman's Acl^" and 
with the written consent of the master, or proves such ill-usage on the 
fart of the master, or by his authority, as to warrant reasonable appre* 
hension of danger to the life of such seaman by remaining on boarA ; 
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but if any seaman on his return to the United Kingdom proves that the 
master or owner has been guilty of any conduct or default which, by 
this enactment, would have entitled the seaman to sue for wages before 
the termination of the voyage or engagement, he shall be entitled to 
recover, in addition to his wages, such compensation, not exceeding 
£20, as the Court or Justice, hearing the case, may think reasonable." 
It is urged, on behalf of the owners, that this section deprives this Court 
of jurisdiction. Before deciding that question, I will examine the meriU 
of the case. We have here a mariner's contract. Now, what is a con- 
tract ? It is an agreement entered into between two or more individu- 
als. If eiich party understands it — if there is nothing in it contrary to 
the laws of the land — it must be enforced- This is the general law with 
regard to contracts. Now, what is the law with regard to seamen''d 
contracts ? In constructing these I must divest myself of all improper 
sympathies for seamen, for while anxious to protect them, I must also 
see that the owners are protected. Are seamen's contracts, when we 
consider the increasing intelligence of the age, to be construed different- 
ly from tliosc entered into by other parties ? Is this the general doc- 
trine that we are to adopt when we know that seamen are not the ig- 
norant men they once were, and understand their contracts quite as well 
as the master ? 

Suppose for example, that Commodore VanderhiU (who visits all parts 
of the world in his yacht) were to collect a dozen English or American 
seamen, and say to them — " I am going on a voyage, I scarcely know 
where, wiiethcr North or South, to last for two years, will you accompa- 
ny me ?" Suppose they consent to this. Is there any thing in the na- 
ture of tilings to induce a Court to set aside that contract. Suppose 
again that a captain sjiys to a number of seamen — " I am about to sail 
to the North, I know not exactly where, perhaps to Norway or Sweden, 
will you ship with me ?" Suppose they assent. Must that contract be 
declared void ? There is certainly nothing illegal in it. Now that 
steam has bridged the ocean, and that knowledge has increased to so 
great an extent, I think that law should expand with it, and that justice 
should be expanded to meet the increasing intelligence of the age. — 
Taking this to be a just view of the matter, let us turn to the old law 
as laid down by Lord Stowell and Dr. LushingtoHj and see how far their 
observations apply to the law at the present time. In the Minerva, 1 
Hag. 352, 353, decided in 1825, (a case cited by Mr. Murdoch,) T^ri 
Stowell made the following remarks : — 

" The mariner's contract is an ancient instrument, necessary to de- 
scribe the engagement of the contracting parties, with respect to the only 
two particular obligations which they have contracted, and which alone 
were necessary to be contracted for. One of them to be stipulated on 
the part of the ship owners — the description of VVv^ \vA.oa\\^\ ^<x^"5^^\— 
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the other on llie part of the se:imen — engaging for the rate of wages 
which he was content to accept for Iiis services on that voyage. It doe."? 
not appear to me tliat more particulars are necessary, or indeed proper, 
to be expressed." 

Now, with all due deference to the memory of that learned Judge, I 
must say that I differ with him as regards the doctrine laid down in the 
last clause which I have quoted. The English parliament also think 
differently, — as would appear from the late enactments on the subject. 
Lord Stoif;ell goits on to say : — " The mariner's contract, tlius constituted, 
was simple and intelligible, and as such well suited to the humble capa- 
cities and attainments of one set of the contracting parties; it notified 
and recorded the two important particulars, which could only be known 
by communication and agreement. Other reciprocal duties of the two 
parties to each other, did not dei)end on contract, but on the general 
Jaw, which not i lied and enforced them. The mariner, by his engage- 
jwent to act as a seaman during that voyage, being bound to the per- 
formance of all the duties which the law imposed upon him, and his 
employer being bound to pay the recorded wages, and to find proper 
sustenance during that same voyage, and all other usual and necessary 
accommodations. Thcj-e and other mutual duties, as I have already 
observed, are not created by contract, but are obligations created by the 
;;cneral law," Lord Stowell then goes on to speak of what he calls the 
extreme disparity between the parties to those contracts. "On the one 
side," he says, '- are gentlemen i)osscssed of wealth, and intent, I mean 
iiot unfairly, upon augmenting it, conversant in business, and possessing 
the means of calling in the aid of practical and professional knowledge. 
On the other side, is a set of men, generally ignorant and illiterate, no- 
toriously and proverbially reckless and improvident, ill provided with 
the means .of obtaining useful information, and almost ready to sign any 
j;istrumjunt tjiat may be j)ioposed to them, r4nd on all accounts requiring 
protection ever against themselves. Every body must see where the 
advantage must lie between parties standing upon such unequal 
ground." 

In another part of the same case, the learned Judge thus describes 
seamen : ** To such u^en, no such response can be made, as that which 
is irresistibly made in other cases of contract — it is your own contract, 
you have signed it wUh your eyes open, — for they want both the organs 
gf sight for reading, and organs of discernment for judging. To those 
who arc acquainted with this Court, it can be no secret how deeply hoiaQ 
of these men are affected with surprise and concern when they find that 
they have ever executed any engagement drawing after it consequences 
FO disastrous.'* Again in the case of the "Juliana," 2 Dodson 500, 
Lord Stowell thus describes seamen : " The common mariner is easy and 
careless, illiterate and unthinking, and he has no such resources, in his 
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own intelligence and experience, in habits of business, as can enable 
liim to take accurate measure* of postponed payments with proper esti- 
•inates of profit and loss. 1 observe that many signers of these articles 
are marksmen ; whether the present suitor could read or write does not 
ap[)ear ; for the duplicate which he executed was lost with the vessel. 
The probability is, that if he reads at all, 7ion legit ut clericus^ he does 
not read with a clerk-like understanding of the import. Upon all prin- 
<-Mple, therefore, the agreements of the two contracting parties, so differ- 
ently cjualified, are not to be scanned by exactly the same measure." — 
This was the language of the law in 1822. In the case of the •* AVest- 
moreland, W. Rob. 2i8, decided in 1841, Dr. Lushington spoke as fol- 
lows with regard to the construction to be put upon the words ** nature 
of the voyage," which is required by Act of parliament to be described 
in the ship's articles: — "In interpreting the Act of parliament the words 
* nature of the voyage* must have such a reasonable construction as to 
answer the main ^md leading purpose for which they were framed, 
namely, to give the mariner a fair intimation of the nature of the service 
in which he was about to engage himself when he signed the ship's arti- 
iiles. Looking at the tenor of the articles in the present case I am of 
opinion that the terms which are used give him no intimation whether 
he is to winter in the frozen regions of the North, or perform an ea«r 
service in the luxurious climate of Naples and Trieste. I am yet to 
learn that such comprehensive ambiguity is necessary for the purposes 
of trade ; and if not necessary, 1 cannot believe that a just construction. 
of this statute will impose any such grievance upon the seaman." 

Great alterations have recently taken place in the law relating to 
.'ieamen. A very extensive change was made by the Act passed last 
year. As 1 have already observed, a government officer is appointed 
hy this Act, as by that of 1850, who is bound to read and explain the 
shipping articles to the seamen. As before remarked, the articles, in 
this case, were executed before the shipping master, and it is presumed 
they were read over and explained by him to the seamen as required 
by the Act. The law always presumes that an officer does his dutv. 
Shipping articles, then, being now executed in the presence of an im- 
partial party appointed by government, and explained by him to the 
geamen, must be governed by the same laws that govern general con- 
tracts. 1 am surprised that it has been considered, for a single moment 
4 hat there is any ambiguity in the articles in this case. One part of the 
contract is that the seamen are to be engaged for two years. There is 
surely no ambiguity about that. They were to be employed for that 
time, unless they pi*eviously arrived at a port of discharge in the United 
Kingdom. There was, certainly, no hardship in that. They were to 
be employed in the Newfoundland trade, and were to sail from London 
to any port in Spain ; thence to Newfoundland aivi l^vVCv^^ot'Cci Kxca- 
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rica, United States, West Indies, Mediterranean, Continent of Europe, 
backwards and forwards in the prosecution of that trade. Almost the 
sole product of Newfoundland, as we all know, is fish, which is sent to 
particular countries of Europe, where it forms a principal article of 
food, during particular portions of the jear. The vessel goes to Spain 
for salt That is, surely, in the waj of the trade. She sails to different 
ports in Newfoundland for fish. She goes to Oporto for wine, comes 
here for provisions, and sails from here to the West Indies with fish. 
What is there, in this contract, which makes it ambiguous ? It has been 
said that, under this contract, the vessel might go to Norwaj or Sweden. 
I say, no, as these places are not in the track of ih^ Newfoundland trade. 
The party promovent himself, Charles Dale, never thought there was 
any ambiguity in these articles when he made the four voyages in the 
vessel, backwards and forwards. It is not until he arrived here in May 
last, that light breaks in upon him. He then discovers, for the first 
time, that the articles are ambiguous. He then says : ** I cannot un* 
derstand them, I will leave the ship." 

It is quite proper to mention in a mariner's contract the particular 
description of trade in which the vessel is to be employed. The nature 
of that trade then becomes a question of fact to be examined and inves- 
tigated in the same manner as are all other questions of fact. This is 
a sort of investigation with which the Courts of Admiralty are familiar. 
It is said that this is a very extensive contract, that South America is 
included in it, and all the rest of the world. I cannot accede to this 
position. 

Sitting here as a Judge of an Imperial Court, I must say that the lo- 
cal authorities should deal with these cases with a little more caution 
than they have been in the habit of using. 

I am asked if sitting as a Judge of this Court, a Court whose juris- 
diction extends over the whole world, I will refuse to entertain juris- 
diction in this case, and I am told that if I do refuse, the seaman loses 
bis lien or interest in the ship, as he cannot attach the vessel without 
the aid of this Court. My answer is that if the British parliament pro- 
tects the seamen so much as it in fact does by this Act of 1850, he 
should be bound by all the clauses of the Act, and go to England to 
have his case tried. As to his interest in the ship, the ship may be fol- 
lowed, even if sold in a foreign country. 

Every law passed in a colony contrary to the provbions of an Impe- 
rial Act is ipso facto void. We have, however, no provincial law on 
the subject of seamen's wages, except that which is applicable only to 
vessels registered in the province. If a seaman, in a case like the pre- 
sent, sues for his wages before a Justice, the Justice is bound to say 
that he cannot entertain jurisdiction. If he does assume jurisdiction in 
mich • Cfii6j h« will render Vxlmsel^ p^tMiuaxW^ TOA^nsible. In the case 
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of the " Golabchick," 1 W. Rob. 149, Dr. Luskington, although he said 
that he would under proper circumstances assume jurisdiction, (the par- 
ties in that case being foreigners,) yet before allowing the case to pro- 
ceed directed the registrar to enquire of the Russian Consul whether 
he had any objections to the suit being proceeded in. This was a case 
of wages earned by foreign sailors on board a foreign ship. "What right 
has a Court here to interfere with an English ship that is to be paid off 
in England ? The right of the local authorities here to interfere in cases 
relating to seamen is given by the Corporation Act passed in 1851. 
This section reads as follows : — " The Mayor and any one of the Alder- 
men holding the Police Court, shall have power, on the sworn complaint 
of the master, to arrest any seaman of a British, Provincial, or Foreign 
vessel, who having signed regular articles and not being duly discharg- 
ed therefrom, shall absent himself from his vessel ; and, after hearing 
both parties, if he find the complaint well founded and just, to compel 
the seamen to return to duty ; if requisite also to send him to jail until 
the vessel is ready for sea, and give the aid of the police constables in 
carrying him on board his vessel." Similar powers are conferred upon 
the local authorities by the 72nd section of the Imperial Act 13 and 14 
Vict. (1850.) The section of the Corporation Act which I have just 
read confers the power to deal with seamen, on the Mayor and one of 
the Aldermen. The Alderman applied to in this case appears to have 
exercised aiojie the powers conferred by the Act on the Mayor and an 
Alderman. Charles Dale, the promovent, was brought before the Al- 
derman on a charge of desertion at the suit of John Strang, the master 
of the ship, and discharged because the ship had deviated from the voy- 
age agreed upon, and because the articles were vague and ambiguous. 
What had the Alderman to do with the construction of the articles ? 
What right had he to pronounce them vague and ambiguous and there- 
fore void ? I should recommend this course to be abstained from in fu- 
ture. 

By sec. 189 of Imp. Act 17 and 18 Vic. (1854) the jurisdiction of 
this Court in cases of seamen's wages is limited to cases in which the 
sum claimed amounts to or exceeds £50 sterling. The amount claimed 
hero is less than that sum. Sections 190 and 246 of this Act re-enact 
with some additions sections 94 and 72 of the Act of 1850. This also 
appears to be a bar to the promovent's action. 

On the whole, after a careful consideration of this case in all its bear- 
ings, I feel myself bound to deeree that the ckim be dismissed. 

Judgment for Impugnant. 
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The rcconlinp of a ccrtifirntc of judsmcnt gives tlic jmlmncnt crc<litor such a II.mi 
upon the land of the debtor as to enable him, without havinjj issued nn execuiion, 
to proceed in Chancery to set aside a prior frai.dulent conveyance of the land. 

The English rule, that conversations with and admis«:ion8 by defendants cannot he 
given in evidence, without having lieen set out in the bill of complaint, is not appli- 
cable to the practice of the Court of Chancery in ihi"* province. 

Where a party obtains an estate in fraud the Court of Chancery will not only >ct 
ftside the conveyance, but direct a sale of the property to satisfy the clainn of parties 
equitably interested. 

Judgment delivered by the Master of the R0II3 4th May, 1847. 

Tliis cause was argued before me on the 10th, 20th, and 2Gth Janua- 
ry, and 2nd February last, by the Ailorney General (Johnston) and Mr. 
John W. Ritchie, for the complainants — and Mr. John W hidden and Mr. 
Joseph Whidden, for the defendants. At the argument I suggested an 
issue, but it was declined by both parties. 

The original defendants were Daniel Kinsman, Nathaniel Kinsman^ 
and EzeJciel Kijisman, but Daniel Kinsman having died after the suit 
was instituted, I directed the complainants to file a supplemental bill, to 
afford his representatives an opportunity of becoming parties to the 
cause if they were so advised. I also ordered the complainants' bill to 
be amended, and Mr. Cogswell thereby made a defendant. 

These orders of the Court having been obeyed, the defendants now 
are — the Hon. Henry H. Cogswell, Nathaniel Kinsman, and Ezekiel 
Kinsman ; and the complainants — John M. Caldwell and Caleb R. Bill^ 
executors of Ezekiel Kinsman, deceased. 

The complainants* bill states that, the deceased Daniel Kinsman 
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owed their testator Ezekiel Kinsman^ at the time of his death, a const'* 
derable sum of money ; that in order to obtain security for the payment 
thereof, they, on the 28rd January, 1843, applied to the said Daniel 
Kinsman and NcUhaniel Kinsman^ and requested thera to join in a note 
therefor to the complainants ; that finding Nathaniel Kinsman unwilling 
to comply with their desire, they threatened to sue Daniel Kinsman ; 
that thereupon Nathaniel Kinsman requested a delay of a week, within 
which time he promised io procure money to discharge the debt ; that 
it was accordingly agreed that the parties should meet sfgain, for the 
purpose of finally arranging the business. 

That, next day, Nathaniel Kinsman endeavored to obtain a loan there- 
for ; and failing to effect this, on the same day, and before he had seen 
his father, he caused a deed to be preparefd to himself of one of his fa- 
ther's farms ; that the defendant Ezehiel Kinsman also caused a deed 
from his father io himself, to be prepared of anothef , (the said Daniel 
Kinsman being then the owner of two ;) and that these deeds were ex- 
ecuted by the said Daniel Kinsman on the 24th January, 1843, under 
a verbal agreement then entered into, that Nathaniel Kinsman and Eze* 
hiel Kinsman should pay the complainants the said debt by sale or 
mortgage of the said farm ; and also a debt due to John M, Caldwell^ 
individually ; and that if not upon this trust, they were executed with 
the intent to defraud the complainants ; that although the sum of £500' 
is stated as the consideration in the conveyance to Nathaniel^ and £350 
in that to Ezehiel^ no money passed at the time of their execution, the 
said sums being merely nominal. 

That on the 6th February, 1843, the complainants sued out of the 
Supreme Conrt in King's county, a capias against the said Daniel Kins^ 
maTt, whereupon he immediately transferred to the said Nathaniel Kins^ 
man and Ezekiel Kinsman^ or one of them, the whole of his personal 
property, for the purpose of defrauding the complainants ; that the said 
Daniel Kinsman continued to occupy the farm conveyed to Nathaniel 
Kinsman^ and to use the personal property as he had before done. That 
previously to suing for the said capias, the complainants (being ignorant 
of the execution of these conveyances) met the said Daniel Kinsman 
and Nathaniel Kinsman^ but parted as before — although at this last 
meeting the said Daniel Kinsman implored the said Nathaniel Kinsman 
with tears to join in securing the debt to the complainants, which he de- 
clined to do, unless they would deduct £50, which the complainants re- 
fused to do ; that the said Nathaniel Kinsman and Ezehiel Kinsman be- 
came bails for the said Daniel Kinsman j and subsequently rendered 
him to jail in discharge thereof; but that the complainants never issued 
execution upon their judgment ; which was signed in May term, 1843; 
in the Supreme Court of the said county, for the sum of £127 13s. debe« 
and £6 178« costs ; and that they canted a ceiUfLtaA;^ ^'i >Xv\% S^\^|!SAicx 
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to be recorded on the 7th June, 1843, in the Registry erf Deeds for thsC 
county, wherein the said farms are situate. That the said J. NL Cald- 
well, in the »ame term, recovered a judgment against Danid Kinsman^ 
for his individual debt, upon which he was committed to jail ; that soo» 
after, Daniel Kinsman, in conjunction with Ifathaniel Kinsman and[ 
Ezehiel Kinsman, endeavored to obtain his discharge, under the acts for 
the relief of insolvent debtors — first, by applying to the commissioners 
for the said county — then to the Supreme Court in Kentville^^ind 
lastly, to all the Judges in Halifax, but that such relief was withheld 
from him because of a fraudulent confederacy between the said father 
and sons to defraud the compliunants. The bill, as amended, aets fbrtb 
that, before these transactions — viz., on the Ilth February and 1st liifay, 
1830, Daniel Kinsman had, by two mortgages, oiie for £300 and the 
other for £50, conveyed the said farms to-th^ said U, H. Cogswell; said 
that the said sums were, by the terms thereof, payable in one year aftei* 
Hie several dates thereof. The prayer is as follows : — '^ That an account 
be taken of the amount due on the said jdfdgment to the complainants 
for principal, and interest and costs ; and that it may be decreed, thai 
the said farms and real estaite are and shall be held, under the said con- 
veyances, by the said Nathaniel Kinsman and JRsekiel Kinsman^ in trust 
for the payment of the debt due the said complainants as such execotora 
as aforesaid ; and that the sold Nathaniel Kinsman and Ezekiel Kim^ 
man may be ordered to pay the said debt with interest and costs ac- 
crued thereon ; and in default thereof, that the said farms be sold, nn«^ 
der the order of this Honorable Court, for the payment thereof ;' or 
otherwise, if the said trust shail not be established to the satisfaetion of 
this Honorable Court, that the daid farms and real estate shall be de- 
creed to be the property of the said Daniel Kinsman, liable ta the sat4 
debt, interest, and costs — and that the same may be sold for the pay- 
ment thereof; and that, in either case, out of the proceed of the sale' 
of the lands and premises conveyed by the mdt Daniel Kinsman to the 
said Ezekiel Kinsman, by the mortgage, dated 11th Febmary, 183(^, 
the sum of £300, and all interest thereon, may be paid to the said ff^ 
H, Cogswell; and that out of the proceeds of the sale of the said land 
conveyed to the said i\^^Aante/ ^»7t;sman, the sum of £50, doe on the 
mortgage, dated the Ist May, 1830, and all interest doe thereon, may 
be paid ta the said H. H. Co^twell^ and that he may be decreed to re- 
ceive the same, and upon receipt thereof to make releases af the said 
lands as to this Honorable Court shall seem proper ; and Hiat the oom^ 
plainants may have such further relief as to^ this Honorable Cbnrt may 
seem right and agreeable to equity and good conscience." DdmelKimB^ 
man and Nathaniel Kinsman answered jointly; Ekekiel Kinsman ba» 
•aswered alone. They all deny the trust and fraud stated in'ttebilL. 
-B*e^e/ JKiwmon alleges, that long before he recelv=ed bUraiMl^'lia 
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had parchased the farm conveyed to him from his father, for £350, hy 
a written agreement ; that having, in pursuance thereof, paid £107 to 
Daniel Ktntman, and fearing, (if steps were taken against Darnel Kim- 
man,) if he, Ezekiel Kinsman, did not complete his title he might lose 
what he had so paid ; on the 24th January, 1843, he obtained his deed ; 
that on making the said agreement, he had given promissory notes for 
the purchase money to his father ; and that on receiving his deed it was 
arranged that Nathaniel Kinsman should pay the amount due to Mr^ 
Cogswell on the mortgage for £300, and therefore it was agreed amongst 
them that Daniel Kinsman should indorse the said notes to Nathaniel 
Kinsman ; and that this arrangement was made at the time, in conse- 
quence of their all being then under the impression that the said mort- 
gage was a charge upon the farm then conveyed io Nathaniel Kinsman^ 
ms well as a charge upon that then conveyed to himself, Ezekiel Kins* 
man ; that some time after this it was discovered that the said mortgage 
included only the farm conveyed to himself, the said Ezekiel Kinsman ; 
that thereupon the said notes were given up to him as ^ in justice an<) 
equity they ought to have been, inasmuch as the amount he had already 
paid, and the sum due on the said mortgage, were more than the amount 
of his purchase money, viz., £350, being the consideration inserted in 
his deed." 

Daniel Kinsman and Nathaniel Kinsman allege that, from the time 
the latter had reached the age of twenty-one years he had lived and la- 
bored with his father, under an agreement to receive, as wages there- 
after, £30 annually, together with food and clothing ; that upon the 
complainants' application for security for their debt, to save himself, he 
obtained from his father, on the said 24th January, 1843, a deed of th^ 
farm and land described therein ; that his wages (he having then thus 
lived with his father, as a hii*ed servant, fourteen years, under the sai(| 
agreement) amounted to £420, of which he had received no part ; and 
that this sum, together with £28 8s. paid by him to Dr, Primrose for 
his father, and th« sum due to Mr. Cogswell on the mortgage for £50^ 
(being, with interest, £52,) in the whole amounted to ratlier more than 
£500 ; that these three sums were, in fact, the consideration of the said 
deed ; and that the whole transaction was fair and honest. This is the 
substance of these answers, but I shall refer to them more particularly 
as I proceed. 

The Hon. H, H. CogsweU states he has no objection, that the prayer 
of the complainants shall be granted, provided the property described 
in both mortgages be held liable for the whole sum due to him ; and he 
prays that it may be referred to a master, to take an account of, and 
report the sum due for principal and interest on the said mortgages t 
and submits hit interest in the premises to the protection of this Honor- 
able Court 
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The answers to the supplemental bill inform the Court that Daniel 
Kinsman died cfter he had answered the complainants* original bill, 
without leaving anj real or personal estate, and that no administratioo 
has been taken out in respect of the said Daniel Kinsman. 

A preliminary objection, striking at the root of that branch of tha 
complainants* case« in which they claim, as judgment creditors, to set 
aside the conveyances to Nathaniel Kinsman and Ezekiel Kinsman^ haa 
been interposed by Mr. Whidden* Referring to the English practice as 
i-ecognized and settled in 1838, by Lord Cortenhamj in the case of Neaie 
T. The JJuke of Malhorovgk 3 Mylne and Craig's Report 42, (by which 
it is decided, that befq^e a creditor can go miQ Chancery io respect of 
his j.udgment, he must sue forth an elegit thereon,) thtt learned counsel 
insists, that the complainants not having issued an execution, have not 
placed themselves in a position to question the validity of those convey- 
ances. 

The statute 1$, Edward 1, cap. 18, which gave the elegit to the cre- 
ditor, did not enact that a judgment should, perse, attach to, or in other 
words be a lien upon the real estate of the debtor. The Lord Chancel- 
lor, in the case cited, remarks, '< that it is not correct to say that the 
creditor obtains a lien by virtue of his judgment. That statute gives 
him an option by which, if he exercise it, he may obtain a lien. By 
that statute he is c;ititle4 to have ^ writ directed to the sheriff to put 
him in possession of a moiety of his debtors lands," to be held until the 
debt be paid put of the rents and profits. So by the Provincial Act of 
the 32d Geo. 2. cap. 15, slightly modified by subsequent statutes, the 
sheriff and sworn appraisers were directed to set off, by metes and bounds, 
such part of the debtor's lands as would suffice to pay the creditor out 
of the rents and profits ; that statute further providing that if these were 
inadeqjuate, tl\e l^nd itself, or a sufficient portion of it, should be abso- 
lutely sold for that purpose. But neither did this statute create a lien 
on the debtors' land. Jo the Nova-Scotian, as to the English creditor, 
an option was given by wjiich he might cause his judgment to constitute 
such lien. So that until by suing out execution, and mating it appU^ 
cable to land, he had declared such option, his judgment gave him no 
title to his debtor's Real Estate. This continued to be the law here for 
more than three quarters of a century— yet, " for certain purposes, the 
Court of Chancery recognized a title by the judgment, as for the pur» 
poses .of redee;ning, or where under any circumstances the estate is to 
be sold ; but this is because the Court finding the creditor in a condition 
to acquire a power over the estate by suing out the elegit, pays off the 
judgment creditor, because it cannot otherwise make a title, and the 
Court never sells, subject to an eligit creditor." 

But in, and consequently to the year 1832, a new element was iatvo- 
duced into our legislation on this subject. By the Act of the Oentral. 
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Assemblj, 4 Victoria, cap. 49, it is enacted that the registry of the cer* 
tificate of a judgment shall constitute a lien upon the debtor's lands, and 
the mode by which it is to be removed is prescribed. Throughout, the 
legislative intention to make the registered judgment an encumbrance 
aimilar to a mortgage, is apparent. Thus, by the 3rd section, the plain- 
iitr is authorised to levy on all the debtor's lands, subject to prior judg- 
ments, mortgages, or other incumbrances ; and the 1st section enacts, 
that every judgment shall bind them from the time of its registry. 

Hy the common law (except as against lands in possession of the heir 
of a debtor by bond, to which heir real assets had descended), the cre- 
ditor had no recourse on the Real Estate of his. debtor. And the 4th 
to the 10th sections, inclusive of (he first Act of the first General As- 
sembly convened in the colony, shew that this law prevailed at that 
early period in this province. In England (until the recent Act of 
Parliament, 1 and 2 Victoria cap. 110) the statute 13 Edward 1 cap. 18, 
was that under which (when the case cited was decided) the creditor 
made his debtor's lands available. Now until he had sued out the ele- 
git, he possessed no right to them which he could enforce in a Court of 
Law, and therefore equity, according to the maxim, followed the law. 
This rule of equity is the governing principle o^ Lord CottenhanCs judg- 
ment in Neate v. The Duke of Malborough^ for in that case, counsel un- 
availingly urged that as the complainant's object was merely to reach 
equitable assets, suing forth an elegit, (which could not ailect them, and 
which it was admitted need not be returned by the sheriff,) would have 
been nothing but a useless form ; equitas^ sequitur, legem. But, in this 
province, registration of the certificate conformably to the statute 4 Vic- 
toria, (and the complainants in the case before me have done that,) of 
itself gives the creditor a specific lien upon all the debtor's land ; — and 
the right to impeach as fraudulent, any conveyance of such land which 
«iay stand in the way of his obtaining satisfaction of his judgment. 

Another question of much practical importance, and of no small difii- 
culty, has been raised by the learned counsel for the defendants. Evi- 
dence on behalf of the complainants was read in proof of the trust and 
fraud charged against the defendants ; of conversations and statements 
of the defendants with, and in the presence of, the witness who testifies 
to such conversations and statements ; and Mr, Whidden objects that 
Ihis evidence is inadmissible, because they are not specially set out and 
detailed in the bill ; and in Justin v. Chambers, 6 Clarke and Finlay's 
Report 38, Lord Cottenham lays down the rule to this extent, '* that if 
the bill mean to rely upon any conversations, confessions, or admissions 
of the defendant, either written or oral, as proof of any facts charged in 
the bill, as for example of fraud, the bill must expressly charge what 
auch admissions, confessions, or conversations are, and to whom made, 
plherwise no evidence thereof will be admitted at the hearing." Axi4 
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the same rule is laid down in the House of Lords in Atwood and Small, 
bj Lard Brougham^ in language equally explicit 

The main ground on which their lordships nphold this rale, indeed in 
these cases the only ground, is that otherwise the defendant would be 
taken by surprise, and deprived of an opportunity of explaining, or con- 
tradicting, hy evidence^ such admissions, confessions, or conversations. 

This is the ground on which Judge Story^ (af^er examining these and 
similar cases,) considers the rule to be established in England ; although 
lis has been urged by Mr, Whidden^ without it, or some modification of 
the practice in respect to the answer of a defendant, his privil^;e of pro- 
tecting himself by his answer against the evidence of a single witness 
will also be in some cases diminished. 

Judge Story and other American Judges appear to regard it as a new 
rule, and I do not find that until a comparatively recent period it was 
laid down in Chancery as broadly as it now prevails in that Court, al- 
though it was acted upon in the Exchequer thirty years ago. 

In the last edition of his book on equity pleading, the eminent Jurist 
I have just named remarks thereon as follows : ^ whether the like rule 
will be allowed to prevail in the American Courts, (and by the Consti^ 
tutipn of the United States the Supreme Court must conform to the 
practice of the High Court of Chancery in England, unless local cir- 
cumstances render in the case immediately before the Court inapplica- 
ble,) " may be deemed a matter open to much doubt : for the Itie rtcLsom 
does not prevail^ either tojrutify or require it ; as all interrogatories and 
cross interrogatories put, or intended to be put, to the witnesses, are re* 
quired to be made known to the other party, before any of them are 
examined, or at the time of examination, and thus neither party can be 
under any surprise if the interrogatories point to any conversations, 
confessions, or admissions made to any witness." 

But if this view of its inapplicability to the American Courts be well 
founded, how much more forcibly it applies to this Court. Here, the 
greater part of the evidence is given publicly, in the presence of coon^ 
sel ; they examine the witnesses, (which are from time to time adduced, 
at the discretion of the litigants,) until publication takes place. And 
publication which in England discloses to the suitors what has been 
sworn to, in this province rarely gives them any information ; for whei^ 
evidence is taken in the country, under a commission, the interrogato- 
ries and cross interrogatories being served upon them, indicate the tea* 
timony which the witnesses will probably give. In Engknd they are 
not served upon the parties, but kept closely secret, until publication 
passes, and so carefully is this attended to, that until lately the direct 
interrogatories were administered by one examiner, and the croas iatei^ 
rogatories by another. In a great majority of instances the witneeMa 
are not cross examined at all : Mr. Belly an eminent Chancery iMiMiv. 
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ter, iilfermed the parliamentary cdimnisaioDers/ that in the coarse of a 
very long and extensive practice he had advised cross interrogatories in 
two or three cases only. 

It appears to me that to introduce the rule here under our practice, 
which is authorised by the Frov. Stat 3 Wm. 4 cap. 52, would subject 
Ihe complaniant to a very serious disadvantage : for ^ while the defend*" 
ant would have the full benefit of it, the complainant would have none, 
since his own admissions and conversations might be tued as rebutting 
6tidenee against his claims asserted in the bill, although they were not 
specifically referred to in the answer." Speaking of another rule of 
practice in the case of Waluforih and Holly 4 Myhie and Cray 619, Lord 
CoUenham says, '^ I think it is the duty of this Court to adapt its prae^ 
tice and course of proceedings to the existing state of society, and not 
by too strict an adherence to forms and rules established under differ- 
ent circunistances to decline to administer justice.'^ And Sir DudUy 
Myder in Omichund v. Barkery 1 Alk. 39, says — ^ general rules of evi* 
dence miay be considered as afforded by the decisions of certain cases* 
and entitled to govern all cases similar in circtmntances ; but if ciAer 
circumstiinces belong to the case, the principle of the rule must be con* 
iuHed ; and if the principle of the rule da not reach such additional cir- 
cumstances, and if a failure of justice may be apprehended from its 
application, then the rule ought not to be applied." Now in thi^ case 
Air. Whidden himself cross-examined the witness, ad Ubutum as to the 
conversations to which he now excepts. That there wsb time to ad- 
dress witnesses to discredit or controvert the evidence of that witness if 
it could be done, is plain, for his testimony was taken on the 10th No- 
vember, 1845, and publication did not pass until the 5th December, 
184&. Besides, the evidence objected to, is a portion of the account 
which the subscribing witness to the deeds, (charged to have been 
fraudulently executed,) gives, of what passed at their execution. It 
was incumbent oh the complainant to examine this witness ; and when 
called he was bound to tell all that occurred thereat. This is a mte 
Off universal practice, and therefore the defendants must have expected 
that this witness would narrate every thing that was said or done on 
that occasion. It was open to the defendants to ask that the bill and 
aAswers should be so amended, as that they nright protect themseh^es 
by their answers. No such motion could be made in England, for ob- 
vious reasons, nor do I pronounce' definitely that it would have prevail- 
ed here ; it is sufikient at present to Observe, that no sach application 
was made. 

I refuse dien to adopt ^is English rule, because it is inconsistent witii 
the peculiar mode of taking testimony, on flie broad principle that rules 
of evidence' and praetioeiiiiiit vary with' the taryiiig exigencies of the 
iiAject to wUeh tiiqr we to be aip^Ked, uA eeuonla v^&vma tt.wiX\Ma« 
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In the testimony read at the hearing are conversations, proved by m 
witness adduced by the defendants of Daniel Kifuman^ with him pre-* 
viously to the execution of the conveyances, the tendency of which con- 
versations is to show, that Daniel Kinsman had held himself liable to 
pay Nathaniel Kinsman for his labor, as claimed by him ; and these 
are excepted to by Mr. Ritchie for the complainants, on the ground that 
they are hearsay evidence. 

The defendants have also proved other conversations of Daniel King' 
man with another of their witnesses, afler snch execution, the general 
purport of which is, to shew that he executed the conveyances in good 
faith, and upon the consideration alleged by Nathaniel Kinsman. To 
the reception of these, also, Mr. Ritchie has objected on* the same ground. 

And the complainants have read evidence of conversations of Daniel 
Kinsman with one of the c6mplainants' witnesses after such convey- 
ances were made, the purport of which is that he executed those upon 
the trust charged in the biH. To (he reception of these the counsel for 
the defendants except, on the principle that Daniel Kinsman had then 
an interest in transferring his liability to the complainants, from himself 
to his sons. All this evidence was read ai the hearing, subject to the 
opinion of the Court as to its validity. Now the alleged fraud of the 
defendants is the subject of our investigation, and where this is the case, 
this Court is not bound by the strict rules of evidence which prevail at 
law. Thus Lord Eldon^ in the Marquis of Tovmshend v. Staugroom, I 
Yez. 332, says: ''Fraud is a distinct case, but all the doctrine of the 
Court as to cases of unconscionable agreements, hard agreements, 
agreements entered into by mistake or surprise, which therefore this 
Court will n6t execute, must be struck out, if it be true that, because 
parol evidence should not be admitted, at law, therefore it shall not be 
admitted in equity." In the case of Mann v. Ward, 2 Alk- 228, the 
slime doctrine is laid down by Lord Hardwicke. 

In that case, the evidence of a person who had joined in granting 
sway her estate, was admitted, though it invalidated her right to the 
estate. His lordship says — " To be sure, by the strict rules of law 
such evidence would not be admitted ; for where a person has granted 
and conveyed, be the right real or pretended, the very words grant and 
convey imply a warranty and a covenant for quiet enjoyment, on the 
grantor's part, and therefore he cannot be examined as a witness to in- 
validate the title granted by the deed. I would not have it understood, 
as if I had laid down that rules of evidence at law and in equity differ 
in general, but only in particular cases. Where fraud is charged by a 
bill, or in cases of trusts, this Court does not confine itself within such 
strict rules as they do at law ; but for the sake of justice and equity 
will enter into the inerits of the case, in order to come at fraud, or to 
know the true and real intention of a trust, or use declared under deeds. 
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If it wtre not so, it would very much abridge the power and jurisdiction 
of this Court, (which is chidly conversant in cases of fraud and trusts.) 
if I do not admit such evidence," and his lordship therefore over-ruled 
the objection. It is evident that the testimony of the grantor in the 
Case last cited, would not have been received at law. But independent- 
ly of these different rules, fraud is a fact to be ascertained or disproved 
by concomitant facts and circumstances ; and the intent with which par- 
lies do acts apparently honest, is frequently the main subject of enqui- 
ry. Their declarations and conversations may discover or negative a 
fraudulent intent. Thus, in the case cited by Mr. Ti7ndden, Jr., from 5 
Vez. 701, fraud was charged against Conolly, the complainant, in ob- 
taining a deed from Lady ConoUy, Her state of mind, (hei*cfore, when 
she executed it, being indicated by her declarations before she had done 
so, were received by Lord Eldon ; but those made by her after it was 
sought to set it aside, were rejected, for these last might have been 
made with the view of invalidating it. Then the declarations of Daniel 
Kinsman, long be/ore he executed the conveyances to his sons, are ad- 
missible, because they tend to negative the fraud charged ; for it is 
scarcely credible that he could have engaged in these conversations for 
the purpose of vindicating conveyances which, as it appears from the 
other evidence in the cause could not then have been contemplated by 
any of the parties. Moreover, the declarations were against his own 
interest, as they furnished evidence whereby he rendered himself pe- 
cuniarily liable to his son Nathaniel Kinsman. 

But those declarations which Daniel Kinsman made after the validi- 
ty of these conveyances was impugned, cannot be evidence for any of 
the defendants. The case in 5 Vez. is an express authority for reject- 
ing them ; whereas those tendered by the complainants, although made 
by Daniel Kinsman after he had executed them, are clearly admissible 
in this cause, for they bound the deceased defendant one of the parties 
charged with fraud. Whether they will affect either of the other de- 
fendants depends upon the extent to whicli the other testimony connects 
them with their father in these transactions. 

I have found do authority for the defendants' assertion that the de- 
nial of several defendants is more potential against the testimony of a 
witness than that of one defendant. I therefore pass it without further 
remark ; and sections 40 and 41 of Story's work on Equity Pleading, 
shew that the objection of the defendants' counsel to the sufficiency of 
the prayer for relief in the complainants' bill is without foundation. 

Having thus disposed of the principal questions of a technical charac- 
ter which have been made in this case, I proceed to the law upon which 
the complainants rely. 

That conveyaDccs made with intent to defraud creditors are fraudu- 
lent, both at common law and by statute ; iVi^ tra.\3L^>3\^MV ^x^xs.Vr.^'^ \^s^SL 
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trustees for such creditors, and that this Court will, in favor of judg- 
ment creditors, set such conveyances aside, has always been the law of 
this Court. 

Ihns Lard Mansfield, in Cadogan v. Kemiett, Cowper's Reports 432, 
(speaking of the statutes 13 Eliz. cap. 5, and 27 Eliz. cap. 4, and of 
the relief which they afforded to creditors,) says, " that the common law 
could have afforded them relief, ec^ually extensive, if these statutes had 
not been made ;" and referring to transactions hy which fraudulent con- 
veyances could be avoided, his lordship lays it down, " that if a man 
purchase a house or goods of another, and give a full price for them, if 
lie make the purchase with a view to defeat a creditor, the purchase is 
fraudulent ; and therefore, notwithstanding a valuable consideration, 
void." The purpose is iniquitous — it is assisting one man to cheat 
another, which the law will never allow. Story amply confirms this 
doctrine. lie says, " cases have repeatedly been decided in which 
persons have given a full and fair price for goods, and the possession 
has been actually changed, yet the transaction has been held fraudulent 
and avoided." In Bennett v. Mmgrove, 2 Vez. 52, Lord Hardunckt 
said, ^ this is a plain case to give relief, which is to be let into the bene- 
fit of that, to which such a creditor (i. e. a judgment creditor) is eir- 
titled, though a creditor at large is not. But where a judgment is ob- 
tained affecting lands, from the time and execution, he is entitled because 
that affects the reality of the land ; and this whether it is one kind of 
fraudulent conveyance or another. The creditor, standing in the place 
of the debtor, may come into this Court to be relieved against that con- 
veyance, and to have the same benefit of relief." So Lord JEJldon^ in 
ChumJey v. Lord Duncary, said in the House of Lords, " that it was ev- 
ery days' practice for a creditor to have a conveyance of his debtor's es- 
tate declared fraudulent." Again, in Bameshy v. Powell, 1 Vez. 285, 
Lord Ilardwicke says, "so in Tliyn Sf Thyn, and in cases where the 
party has not been destitute of a remedy," (L e, in another Court) " this 
Court has declared deeds to be void for fraud, and have at the same 
time considered the persons in whom the legal estate is vested, as trus- 
tees, to prevent injustice to those in whose favor the deeds were set 
aside." " There are several cases wherein, by reason of the ill practice 
of the defendants, as in the case of spoliation, a Court of Equity will 
take from them benefits which they would otherwise be entitled to, as to 
decree them trustees, and to direct conveyances to set matters right. 
This Court considers the person obtaining the estate by fraud, even by 
fine, as a trustee, and decrees him to reconvey on the general ground, of 
laying hold of the ill conscience of the party to make him do what is ne- 
cessary to restore matters as before." 

The principle is not new, says Judge Story, ^ that a party who ob- 
tains an estate in fraud, ot VUe i\%\iU o^ «Ai<(>\,\i<^t^ ^hall be heU the tras- 
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tec of him whom he has defrauded. It is against conscience, that one 
person should hold a benefit derived througli the fraud of another. It 
is familiar that a person procuring a perfect legal title, of property with 
notice of a prior title, derived under the same party, and not yet perfect- 
ed, shall be held a trustee for the prior purchaser, and compelled to sur- 
render his own title. That is the common case, of a second purchaser 
having knowledge of a prior unrecorded deed. The doctrine is carried 
yet farther, so that a party enabling another to commit a fraud, is made 
answerable for the consequences, either personally, or in his estate, as 
the case requires. A Court of Equity justly considers fraudulent gran- 
tees as holding the property conveyed to them in trustfor the judgment 
creditors who have been defrauded by the conveyances." 

Whether the circumstances of the case before the Court bring it 
within the operation of these principles, is our next subject of enquiry. 
The facts in proof, as I collect them from the evidence and proceedings, 
are as follow : 

Daniel Kinsman was the brother of the testator Ezehiel Kinsman, 
and the fatlier of the defendants, Kathaniel Kinsman and EzeMel Kins- 
man, In the year 1829 he was the owner of two farms, and a m^ietjr 
of a wilderness lot, which was his whole real estate. In this year he 
resided on one of these farms, but afterwards removed to the other ; 
and he resided on and cultivated the latter before and in the year Id'iSL 
He mortgaged the one on which he resided in 1829, on the 11th Fe- 
bruary, 1830, for £300, to the defendant, Cogswell; and on the 1st May 
following, (having in the interim become the mortgagee's debtor in a 
further sum of £oO,) by another mortgage he charged both farms with 
the whole £350 and interest. The moiety of the wilderness lot was not 
included in either of these mortgages. The mortgagee, by the terms 
thereof, was at the time of filing the original bill, bound to receive pay- 
ment of the sums due thereon. 

The complainants sue for a debt due in his life time to their testator, 
by his brother the defendant Daniel Kinsman, who had regularly paid 
the interest thereon while his said brother was alive. 

Daniel Kinsman on the 8th December, 1837, sold the farm first 
mortgaged, to the defendant Ezekiel Kinsman, and executed in the prje- 
Bence of one of the complainants, (/. M, Caldwell, by whom it was pre- 
pared,) an instrument, of which follows a copy : 

•* This may certify that I have sold unto Ezehiel Kinsman, Jr., my 
eon, all the farm that I own and formerly occupied, adjoining my bro- 
ther Ezehiel Kinsman, in Bill Town, so called, for which Ezekiel Kins- 
man, Jf„ has signed his obligations, bearing even date with these pre- 
sents, in payment of £350, with interc?^ annually on the remaining prin- 
cipal, until the whole is paid ; and after the fulfilment of said agree- 
ment, and as soon as the last payment is made, I ^voqiv^q Cv^'c \sw^%v^S.^ 
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my heirs, executors, and administrators, in the penal sum of £700, to 
give unto him, the said Ezekiel Kinsman, Jr,^ his heirs, executors, and 
administrators, a good and sufficient Warranty Deed of the above-named 
property. 

Witness my hand and seal at Comwallis, this eiglith day of Decem- 
ber, 1837. 

" Daniel Kinsman, (L. S.) 
"Witness my hand and seal, 
" Witness present — 

" John M. Caldwell." 

Nathaniel Kinsman reached his 21st year in 1829, and remained 
with his father, assisting him in cultivating the farms, going to market, 
making sales of tlie stock, and other produce. He appears to have been 
sober, saving and industrious, ^^ taking upon himself the bulk of the 
work," and to his exertions the farms were much indebted, and by them 
their produce was increased. The father (although not able to do very 
hard work, such as mowing, and getting wood out of the woods, &c., 
and becoming less able as he advanced in years) was a healthy man, 
and continued to assist in farm work until he was committed to prison, 
as hereinafter mentioned. Nathaniel Kinsman married his cousin, who 
had previously been a servant in the hpuse, and after the marriage conr 
tinned to do the work thereof. She had (prior to 1843) two children, 
and during her confinements had medical attendance. 

On Tuesday the 23d January, 1843, the complainant required Daniel 
Kinsman and Nathaniel Kinsman to join in securing their debt, but this 
Nathaniel Kinsman declined to do so, and after some conversation the 
parties separated without effecting any arrangement, agreeing to meet 
again to further consider the matter in a week. 

The next day Nathaniel Kiftsman, without informing Daniel Kins- 
man of his intention, caused a deed of the farm on which they then re- 
sided (filso including the moiety of the wilderness lot,) to be prepared, 
inserting £500 as tide consideration ; and on the same day Ezekiel Kins- 
man also caused a deed of the farm he had agreed to purchase to be 
prepared, in which the consideration is stated to be £350, " paid by 
Ezekiel Kinsman to Daniel Kinsman.*' 

They were both executed by Daniel Kinsman on the 24th January, 
1843 (on which day they were dated) in the presence of H. J, Cogsicel/, 
Nathajiiel Kinsman and Ezekiel Kinsman only. Cogswell witnessed both ; 
Ezekiel Kinsman subscribing (as a witness) the conveyance to Nathan- 
iel Kinsman, and Nathaniel Kinsman subscribing (as a witness) the 
deed to Ezekiel Kinsman. Nathaniel Kinsman and Ezekiel Kinsman 
retained their deeds without proving them, until the 31st January 1843, 
when they caused them to be registered, these defendants severally 
proving the respective deeds. 
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I transcribe from the witness CogsxcelVs deposition, liis account of 
what passed in relation to their preparation and execution, viz. : " In 
the year 1843, in the first part o^whiieVj Nathaniel Kinsman or Ezeki el 
Kinsjnany spoke to me to write a deed, and asked me to meet him at 
his father's that same da^'. I attended, and found the father at hisowa 
house, together with Nathaniel Kinsman, Daniel Kinsman said he 
was going to give deeds of his property to his two sons, one deed was 
already written by Mr. Moore^ to Nathaniel Kinsman^ and he wanted 
me to write the other to Ezekiel Kinsman, Nathaniel Kinsman and the 
father both said, that Mr, John Caldwell had advised the father to give 
deeds to the two sons to enable them to become security to him^ CcddwelL 
I went from the oUl man's that same evening, and Nathaniel Kinsman 
came in. I then wrote a deed from Daniel Kinsman to Ezekiel Kins^ 
man, which is the deed now produced, marked A. Whilst there, that 
evening, I can't recollect any conversation that passed relative to the 
subject. The deed was not executed that night. I had not seen the 
other deed then. I prepared the deed and put in the consideration 
money, by direction of Nathaniel Kinsman and Ezekiel Kinsman, I 
did not see the old man that evening after leaving his house. The next 
morning I met him and hio two sons at the house of the former ; the 
two deeds were then produced and executed. The father repeated what 
he had said the evening before, about Mr, CaldweWs advising security to 
be given. The deeds were signed by Daniel Kinsman — the one written 
hy me, and that written by Mr. Moore. I am witness to both, and Na- 
thaniel Kinsman witnessed that to Ezekiel Kinsman, and he witnessed 
that to Nathaniel Kinsman. There were some notes before signed by 
Ezekiel Kinsman, payable to the father, produced by him, and indorsed 
by the father to Nathaniel Kinsman. I think there were twelve notes, 
and that the amount stated to be due on them was handy to f 300. 
According to what passed among them, Nathaniel Kinsman was to pay 
tluR debts, and these notes were to help him with the mortgages. These 
notes were taken beforehand, as the consideration for the deed to Eze^ 
kiel Kinsman, and £50 was paid, leaving about £300 still due. Among 
the debts to be paid by Nathaniel Kinsman was one mentioned as due 
to Mr. Caldwell, and another as due to the estate of Ezekiel Kinsman, 
but they stated that they were entitled to a credit of £28 on the latter.. 
There was also a debt named to Dr. Webster, I think. Nathaniel Kins- 
man was to pay the debts due by the old man, Ezekiel Kinsmaji's notes 
were to go towards paying the mortgages. Nothing was said about the 
old man's living that I recollect. 2'his arrangement I understood was 
being made under the advice of Mr. Caldwell or Mr. Bill; — that was 
what was said. I understood at the same time that Nathaniel Kinsman 
was to settle the debts, except the £28 before mentioned. Nothing wa$ 
said at that time about a debt due from the father to Nathaniel /iCtnstYuiMV 
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thcU I recollect, but 1 wont he positive, Tliero was afterwards. No 
money passed at the time between the parties. Nathaniel Kinsman sign- 
ed no note or bond, or any statement or obligation of any kind to his fa- 
ther ; no list of the debts was made out. I heard no other debts named 
than those before mentioned — Mr. CaldwelVs, the estate's debt, except 
the £28 and interest, and I think one to Z)r. Webster, but I did not hear 
any amount. These are all I recollect. Mr. Caldwell, it was said, 
would give them time, upon Nathaniel Kinsman signing a note with his 
father. I heard nothing of Ezekiel Kinsman joining as security." On 
cross-examination he states, ** I cannot say whether it was Nathaniel 
Kinsman or Ezekiel Kinsman that requested me to write the deed. It 
was Ezekiel Kinsman*s land I wrote the deed of. I am positive I went 
to the old man's the day I wrote the deed. At the request of old Mr. 
Kinsman and Nathaniel Kinsman, I went to Ezekiel Kinstnan^s and 
wrote the deed there. I understood he gave his notes for £350, and £50 
were paid and that the notes were given in full for the land. I consi- 
dered that £150 had been given to Ezekiel Kinsman by the father, 
when the notes were given, which was some years before. I saw the 
notes endorsed and delivered over to Nathaniel Kinsman. I understood 
that there was a mortgage on both places, given by the fathtr to H. H. 
Cogswell for £300 : and that Natlianiel Kinsman was to pay that mort- 
gage on account of the notes endorsed to him. At the time before 
spoken of, Daniel Kinsman said he had no idea his brother Ezekiel 
Kinsman would ever call for his debt, and that the only objection they 
had to that debt was £28 and interest. I understood that the debts ge- 
nerally were to be paid, and that there were other debts than the three 
before mentioned, which were to be paid by Nathaniel Kinsman. The 
next day when they met at the old man's, he said that either Mr. Cold- 
well or Mr. Bill advised him to give deeds as securities to the boys. 
Nathaniel Kinsman alone was to give security, and that Ezekiel Kins- 
man was to have nothing to do with the payment of the debts, but had 
paid in full for the farm." 

The notes this witness speaks of were those Ezekiel Kinsman had 
given in 1837, for the purchase money of the farm conveyed to him on 
the 24th January, 1843. Shortly after this Nathaniel Kinsman gave 
these notes to Ezekiel Kinsman, there being then due £307 on them, 
which, with the interest that has since accrued, he still owes, and in 
Ezekiel Kinsman's possession these notes now remain. 

On the 4th February, 1843, Daniel Kinsman transferred to Nathan- 
iel Kinsman personal property valued (by the witness, Cogswell,) at 
£36, and on this occasion he wrote for them a bill of sale which was 
then signed by Daniel Kinsman and witnessed by Cogswell. The ac- 
count of what passed at this time I also give in the witness's own lan- 
goage, nainely— '^ At t\ie rec^uesl of Noihoxiid Kinsman I made oat a 
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bill against his father for 14 year's service, the amount was £420. He 
(Nathaniel Kinsman) told me, or gave me a minute of it ; no books or 
vouchers were produced. The father was present. I also made out a 
bill of sale of some stock, and other things from the father to Nathaniel 
Kinsman, The old man said it contained ally of any consequence^ he 
owned ; it did not contain the bulk of the stock upon the farm; that^^A 
said belonged to Nathaniel Kinsman. The old man turned out at the 
time the property mentioned in the bill of sale ; there were no oxen, no 
hogs, nor horses ; the household furniture, they said, belonged to Nathan- 
iel Kinsman, This was on the farm lately conveyed to Nathaniel Kins- 
man. There was a pretty large stock on the farm. When the bill of 
sale was signed, I understood from the conversation of the old man and 
Nathaniel Kinsman, that the old man was going to jail. Ezekiel King* 
man, I think, was not then present. A capias was served at Mr. Cald- 
welts suit, that day, by the deputy sheriff ; bail was given by Nathaniel 
Kinsman and Ezekiel Kinsman, whom his father went up for and brought 
with him. The bail bond was signed before the bill of sale. I think 
Ezekiel Kinsman went home before the bill of sale was executed, and 
as soon as this was done he went away, before anything was said about 
a bill of sale. I understood the old man was to take the benefit of the 
act. The bill of sale was to secure the property to Nathaniel Kinsman^ 
and to enable the father to swear out. /understood the personal property 
was to go towards the debt claimed by Nathaniel Kinsman against his 
father. My understanding was, that the bill of sale was made out in 
consequence of the father's intention to go to jail, and that the debt 
claimed by the son against the father was to go toward that. The old 
man did not go to jail for a good while aflerwards, and I observed no 
difference in the management of the farm from what I had seen before. 
The bill of sale was executed a week, or perhaps two, after the deeds. 
The old man saw the bill for wages I made out for Nathaniel Kinsman^ 
and said nothing against it ; and the bill of sale was given in part pay* 
mentfor the bill for wages. The amount was about £30. The bill for 
wages began when he came of age ; they were charged at £30 a year. 
The bill vf ^3 first made out with interest, hut Nathaniel Kinsman aAer* 
wards told me to make out another without it. I think he said that he 
would take out the interest on account of his clothing. The old man 
did not see the bill with interest in it. There were no credits in the 
bill for wages. Ezekiel Kinsman had nothing to do with the bill of sale. 
Ue came down to sign the bond, and went home immediately." 

The answer of Daniel Kinsman and Nathaniel Kinsman discloses 
another bill of sale, dated, and purporting to have been made, on the 
3rd February, 1843. By it, it appears, that on this day Daniel Kins- 
man had transferred to Nathaniel Kinsman, for the sum of £69, a con- 
siderable portion of the cattle, horaes^ &c.) ou l\x^ ^rox. "^Ns^^N^aKB^- 
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writing is Daniel Kinsman's, (who appears thereby to be not very li- 
terate,) and it is signed by him. There is a receipt upon it, by which 
Daniel Kinsman acknowledges to have then received from Nathaniel 
Kinsman the said sum of £69. There is no witness in this paper — nor 
is there any evidence of its execution, or of any money having been 
paid^ or received when it was signed ; and this whole transaction was a 
secret one. The cattle, &c., were not marked or otherwise distinguish- 
ed, 80 as to shew a change of property ; and there is no evidence that 
they were afterwards kept, used, and treated', as if such transfer had 
6ccurred. The paper itself is a literal copy of the bill of sale which 
Cogswell prepared for Daniel Kinsman and Nathaniel Kinsman the 
day after ; and the ink, in which the date is inserted, is darker than 
that in which the rest of the instrument is written. 

This answer also discloses another transfer, occurring after those of 
the 3d and 4th February, designated by the defendants an appraise- 
ment. It comprises the articles included in the two former transfers, 
and also household furniture and farming utensils. JRusco, a witness 
adduced by the defendants, states, that a list of all the articles inserted 
in this appraisement was handed to him and a man named B, D. Rankin 
(by Nathaniel Kinsman and Daniel Kinsman), with directions to value 
them ; that they did so, and at the like instance they valued the farm 
conveyed to Nathaniel Kinsman, This they estimated to be worth 
£379, and the articles included in the two former bills of sale, and 
Which had been valued at £105, they reduced to £90 14s. ; that they 
did not take any account of the provender remaining on the farm, be- 
cause they were told it was to feed the cattle on till the spring. The 
Talue, therefore, attached to the live stock was, or ought to have been, 
the increased price which it would in consequence produce in the 
spring. Notwithstanding, they estimated it at lower rates than had been 
attached thereto by Cogswell and the parties themselves. The furniture 
and farming utensils they estimated at £10 15s. Gd. When they had 
finished this valuation, a list was handed to them which they copied 
upon the back of the appraisement. This list contains the names of a 
number of creditors with the sums alleged to be due by Daniel Kins- 
man to them respectively, in the whole amounting to £72 7s. 3d. Daniel 
Kinsman then (in the presence of Busco and Rankin) directed Nathan- 
iel Kinsman to pay these debts out of the property in the appraisement, 
but the complainants' debt was not to be paid thereout, nor was it, or 
that due to Caldwell, included in the list, and these proceedings were 
adopted with a view to DanieVs taking the benefit of the act for the re- 
lief of insolvents. These conveyances and transfers divested Daniel 
Kinsman of all his property, real and personal. On the 27th January^ 
1843, the oomplainants, and Daniel Kinsman and Nathaniel Kinsman 
AgMiB metf but parted a& betote, mvYiouV comxtv^VA ^\!^^ ^v^u^ement in 



CALDWELL v. KINSMAN. 415 

respect to the complainantB' debt, and Daniel Kinsman tkni Nathaniel 
Kinsman did not then inform the complainants of what had been done 
in the interval in regard to Daniel KinsmarCs redl estate. On the 6th 
February, 1843, the complainants sued out a writ of capias against 
Daniel Kinsman, on which he was arrested ; and Nathaniel Kinsman 
and Ezekiel Kinsman became bail for him. Judgment was obtained bj 
the complainants in May term of the Suprenie Court at Kentville, in 
the same year, for £127 Ids. debt, and £6 17s. costs. They recorded 
a certificate of this judgment in the registry of King's county, on the 
7th June following, but they neVer issued any execution thereon. In 
the same term judgment w^s rendered in favor of Caldwell for £37 6s. 
debt and costs, upon which Daniel Kiniman ^as committed to prison \ 
and on the 10th of October Ezekiel Kinsman and Nathaniel Kinsman 
rendered Daniel Kinsman in discharge of their bail in complainants' 
suit. Application immediately thereafter was made to the commission- 
ers for the execution of the insolvent acts in King's county, for his dis- 
charge, but they refused to grant it. It was renewed to the Chief Jus- 
tice, but he also declined to discharge him. This application was after- 
wards considered by the Supreme Court in Halifax, and the result was 
also unsuccessful to the prisotier. He remained in jail about two ye^rs, 
and died therein. 

When he thus parted with his property, his affairs stood nearly as 
follow : 

His assets were — 
The farm and land conveyed to Niithaniel Kinsman £500 

Debt duo from Ezekiel Kinsman 306 

Personal property conveyed 3rd February 69 10 

do do 4th do 36 

Furniture and farming utensils included in the appraise- 
ment 12 10 6 
Hay, oats, wheat, &c., on the farm not transfei-red, say 45 

Principal due Mr, Cogswell 

Debts as stated on the back of appraisement 

Due to complainants 

Caldwell 

£288 3. 
This statement shows that a balance of £280 would have remained 
in Nathaniel Kinsman's hands towards his claims for wages, besides 
paying all his father's debts, including that due to the complainants, but 
from this balance must be deducted the interest due at the time to Mr. 
Cogswell, the amount of which I have no sufficient data to ascettAvtv. 
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In preparing the foregoing statement of the facts, I have not regard- 
ed the testimony of the defendant Ezekiel Jtinsmanf which was given 
linder the usual order ^ saving just exceptions," and read subject to the 
objection to his competency made by the counsel for the complainants, 
because upon full consideration, I think this objection valid. Lord 
Hardwicke^ in Dickson v. Parker, 2 Vez. 220, rejected a witness under 
similar circumstances. His lordship says — ^ The office of Judge and* 
jury is vested in this Court, on hearing the cause ; and if the Court 
think there is no material evidence, affecting the witness, his evidence 
will be read. But here the defendant has examined several witnesses, 
and so far has judged himself concerned in interest, then it cannot be 
said that he is not so.'' So in the case before me, the defendants by 
examining witnesses together, have themselves pronounced Ezekiel Kins- 
man interested in the event of this suit. Our mode of taking testimony, 
improved as it is when compared with the Courts of common law, leaves 
us yet something to be desired. I could much wish to have heard the 
witness JRusco give his testimony, for it is extremely confused and un* 
satisfactory. For example, he says in answer to the 15th interrogatory, 
speaking of the time when the appraisement was made, " Daniel JKiiw- 
man, I think, had not then been arrested," while in reply to the 16tb 
cross interrogatory, he swears " that the appraisement was made some 
time after DanieVs arrest." So in answer to the same cross interroga- 
tory, he deposes that Nathaniel Kinsman did not " say anything to him 
about taking the oath," (i. e that administered to insolvents,) when in 
reply to the 1 4th cross interrogatory, he swears that Nathaniel Kinsman 
" said he thought his father could clearly take the oath." As nearly a? 
I can collect, however, the witness speaks of the occurrence of three con- 
versations. He says that the first took place ten or twelve years ago, t. e. 
between the years 1833 and 1835 ; but in regard to this, the observa- 
tions he states Daniel Ktnstnan to have made, are of a general nature 
only : for example, that Daniel Kinsman remarked, " it would be bet- 
ter for him to keep Nathaniel with him, than to hire a man." I there- 
fore pass to the second, which, according to his recollection of it, occur- 
red in the fall of 1845 ; yet he also says, it was before Daniel Kinsman 
was arrested, but this took place in 1843. Elsewhere the witness speaks 
of it as having occurred just after the death of old Ezekiel Kinsman j 
which happened in 1842. The third, according to Eusco, occurred after- 
wards, (i, e, after this second con versa tionj and before Daniel Kinsman 
was sued, but in this conversation the witness represents Daniel Kins* 
man to have told him that Nathaniel Kinsman had been with him 14 
years ; yet in reference to this third conversation he also says, ^ I cannot 
tell when this conversation took place, but it was something like ten or 
twelve years ago." Those who are familiar with the habits of oar ruraT 
districts, are aware, that it is not unusual for a father, as he adi^c^ i»' 
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•nge, to propose to one of his sons to remain at home and work the farm, 
^ith the understanding that it shall become the son's at the father's death. 
The relation of master and servant, however, in the ordinary understand- 
ioigof it D<3V€r enters into the contemplation of either. The son expects 
remuneration fpom his father, it is true, but hire, eo nomine, is neither 
promised nor demanded. One of the Complainants witnesses, a cousin 
of Nathaniel Kinsman and Ezekiel Ktnsmany Joseph C. Kinsman, de- 
scribing the relation between himself and his father, and what he ap- 
prehended to be Nathaniel Kinsman^ s, says, ** T consi JcrcJ him and his 
wife to be treated by his father as children, the same as I was at ray fa- 
ther's. I have been there, and they have sat at table with us. He used the 
«tock and horses as I used my father's, which was like my own. I lived 
tetter than nine years with my fatlier. I was never promised wages 
hy him. He told me if I stopped with him I should have the property, 
lie moved, and I live on the farm now as my own." 

Again, sons frequently remain Tvith their parents after they have 
reached their majority, looking around to see how they may better their 
condition in life, and continuing, as before, to take part in the work of 
the farm, for which, if the relation of master and servant had been really 
constituted between the father and the son, the latter would be entitled 
to remuneration, as a servant or hired man. But Courts of Justice 
must be on their guard that the family relation shall not, at will, and to 
the injury of creditors, be turned into a contract for hire. A state of 
things may exist that will authorise such a change — may justify the 
father and son in engrafting upon their original understanding a new 
<jontract, and thereby make the labor previously performed a valid con- 
sideration for tlie transfer of property from the father to the son ; but 
if this be done, satisfactory proof must be given that all has been in op- 
iimajide, Ruscd's testimony, however, is too loose and unsatisfactory 
to support any contract by which tlie rights of third parties are to be 
affected : iar too loose to sustain such a claim as Nathaniel Kinsman 
sets up in this suit But if there had been ample evidence of its valid- 
ity, I should still hold the complainants entitled to a decree. 

For the whole circumstances, as exhibited, impress upon my mind the 
full conviction that the governing purpose of the father and his sons, was 
to prevent the Complainants from recovering their debt. Such a pur- 
pose taints and vitiates their whole transactions. The Court cannot se- 
parate the luxnest from the fraudulent portion of the dealings of disho- 
nest men, I have already referred to Lord Mansjield as an authority 
for this doctrine, and shown that it is fully confirmed by the late Judge 
Story, It is entirely consistent with the principles which govern ana- 
logous case?, both in this Court, and in the Courts of Common Law.-^ 
The learned counsel for the defendants contend that a debtor may pre- 
fer one creditor to another. And there \* ivo ^kwiVx. >\v»K.\vsi. xs^sn:^ ^n^^j^- 
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cause there is no bankrupt law in this country. But I repeat that if, 
in effecting the object of the parties, it be also their purpose to prevent 
another creditor from recovering his debt, that is a fraudulent purpose, 
and will in this Court avoid their whole proceedings. 

If instead of the case actually before me, Nathaniel Kinsman had 
shown that the original understanding between himself and his father 
was, that the farm should, on his death, descend to him (Nathaniel 
Kinsman) ; that, seeing a probability that he wpuld be prevented from 
being thus remunerated for his labour, he had ci^lled upon his father to 
pay or secure to him a reasonable compensation therefor, by fi deed or 
mortgage of the farm ; and this had been complied with by the father : 
or, if Nathaniel Kinsman had (as he alleges) remained with him under 
the express agreement stated in his answer, and to secure himself against 
the proceedings of other creditors, (all being done in good faith) secured 
himself in like manner, this Court could have afforded no relief to the 
complainants. The defendant's counsel have also invoked the aid of the 
rule, ttiat a denial by a defendant in his answer, if opposed by the tes- 
timony of one witness only, protects such defendant ; and they assert 
that these defendants having all explicitly denied the trust and the 
fraud charged in the bill, and these having been spoken to by but one 
witness, there can be no decree in favour of the complainants. 

It needs not that I should examine at large the authorities to which 
I have been referred on this point. The rule is clear, and as it, and the 
mode in which it is qualified, are well illustrated by the case of Pem&fr 
and Wife v. Mathers^ 1 Bro. C, Rept. 52, I will briefly advert to it. A 
bill was filled by the original lessees of a leasehold estate against the 
assignee of the lease, for a specific performance of an undertaking 
*' stated in the bill to indemnify the plaintiff* against all rents and cove- 
nants, to be paid or kept, on the lessees part, towards the original les- 
sor, and to execute a bond for securing such indemnity. The assign- 
ment had been by sale at auction. The conditions of sale did not stipu- 
late the indemnity stated in the bill, and it was supportedonly by the evi- 
dence of the auctioneer, who swore that such agreement was entered into 
by the plaintiff and the defendant before the sale. The answer denied the 
agreement." 

There are an express affirmative and negative upon a single point 
and that one upon which the whole case turned. 

Lord Thurlow said, "The rule is subject to this modification, that if 
there are circumstances sufficient to turn the scale, it ought to be turned ; 
the oath of a by-stander, with circumstances corroborating it, is better 
than that of an interested person. Here, the estate was to be sold out 
and out by auction ; the vendor would expect to have no more connex- 
ion with the original lessor. The terms imply that the assignee shall 
Ptand in the place of the original lessee. Suppose there had been no 
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assignment, but the money ready to be paid and the instrument tendered 
without such covenants, and referred. The Master, or the Court, upon 
exceptions, would liave thought the covenant to indemnify ought to be 
included." And this single circumstance thus derived from inferential 
reasoning, turned the scale against the denial of the defendant. The 
rule is therefore this, that if the affirmation and denial be unaccompa- 
nied by circumstances, and the story told by the defendant be not plain- 
ly, and on the face of it extravagant and incredible, the Judge has no 
discretion ; but of circumstances corroborative of the testimony of the 
witness, are in the case, it is for the Court to decide to which it will 
give its credence. Now the defcndfints are expressly contradicted in a 
material allegation ; viz. — that in which they swear, " that Caldwell did 
not in their hearing offer to give £1000 for the two farms," by two wit- 
nesses, one called by themselves, the other by the complainants. 

But without this, that part of Ezekiel Kinsman's answer (to the bill 
in which the defendants are charged with being the cause of the repeat- 
ed refusals to release Daniel Kinsman,) characterizes and discredits 
the whole of it. Ezekiel Kinsman swears — 1st. That he cannot say 
for what reason " in particular'^ his father was remanded to jail. 2dly. 
lie intimates the cause of it to have been his father's confused and un- 
satisfactory answers on his examination ; and lastly, " he svhmits** that 
the remanding was upon " certain points of law." What credit can any 
person attach to a man who thus upon oath evades plain enquiries, in 
which his character and conduct are so deeply implicated ? Nathaniel 
Kinsman s answer is still more discreditable, and is directly contrary to 
the standing orders of the Court. By these a defendant, in reference 
to matters of which he has had the means of acquiring personal know- 
ledge, (if they have happened wiihin seven years,) is enjoined " to an- 
swer directly, and not to the best of his remembrance and belief." Yet, 
in Nathaniel Kinsman's account of the examination of his father before 
the Chief Justice, we have not even the witness's belief. He swears 
that his father was remanded, but for what reason " in particular" " he 
is not prepared to say." Not prepared ! He says that in retaining 
counsel, he was urged hy filial affection alone: and therefore one would 
think he must have watched the proceedings with the deepest anxiety ; 
and that if by possibility he had been unable to comprehend why his 
father was sent back to jail, surely his counsel could have told him. 
This is the reply which he gives on oath to a question which directly 
charges him, his father and brother, to be confederates in fraud ! 

It is urged that the complainants should have excepted to these 
answera, if they desired more satisfactory ones. That was a matter in 
the discretion of the counsel, with which the Court has, in this special 
inquiry, no concern. Undoubtedly if these answers had been brought 
to the notice of the Court upon exceptional they would have V^^^\i^^*^\> 
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with as justice required. But turning from the evasions in which they 
abound to the cloud of circumstances corroborating Cogstcelly I have no 
hesitation in declaring that I believe him and disbelieve the defendants. 

What the law regards as indicia of fraud are familiar to lawyers. — 
Judge Story thus gathers together those which existed in the case from 
which I have already cited. " They" (the conveyances) he says, " were 
made pensling suits ; they were made to the grantors* children ; they 
embraced the whole property, personal and real, of the father, thus re- 
ducing him to absolute beggary, including even his household furniture. 
No money was paid at the time of execution — all rested in confidence. 
The grantor was indebted beyond the amount of his whole estate."— 
Twyne'Sy and other cases, give these additional circumstances as such 
indications, namely, when the transfers are secret, and where the por- 
perty transferred remain as before the transfer, in the possession of the 
grantor. 

Now, it really appears to me that all the indicia of frauds enumerat- 
ed in the books, cluster around this case. 

1st. The parties are nearly related — they are father and sons. 

2d. The father reduced himself to beggary by the conveyances and 
transfers, with the object of enabling himself to swear that he was aa 
insolvent. 

3d. No money passed when they were executed, nor was there any 
statement of accounts made, or any bonds, or other securities, given. 

4th. The transfer of the 3d February, 1843, was wholly secret ; and 
neither in the answers, the testimony, nor at th« bar, is any explanation 
given of it. 

5th. The undervaluation of the real and personal property by Xusco 
and Rankin, and the attempt to attach a consideration (for the transfer 
of the greater portion of the property, the appraisement contained) dif- 
ferent from that which the tranfers themselves import, and that to which 
Cogswell testifies. 

6th. The extremely suspicious identity of the language of the bill of 
«ale of the 3d, with that of the 4th of February. 

7th. The false claim set up by Nathaniel Kinsman regarding the con- 
sideration of the conveyances to him of the real estate. 

8th. The equally false account he gives, in his answer, of the consi- 
deration for the transfers of the personal property ; Cogswell testifying 
that, that alleged at the time by Nathaniel Kinsman was the payment, 
pro tanto, of his wages. 

9th. Nathaniel Kinsman's directing the account therefor to be made 
out, with interest, in which, bad he persisted, his demand would have 
been increased to £G00. 

10th. The inconsistency of his alleged reason for not persistiDg ioi 
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this claim, with the contract for wages, food and clothing, which, by his 
answer, he swears his father and he had long before entered into. 

11th. The false assertion, to Cogswell, that the furniture belonged to 
Nathaiel Kinsman^ it being transferred to him for the first time, ('not 
being in either of the previous transfers,) by the appraisement. 

Here are eleven distinct marks of fraud, any one of which would vi- 
tiate the whole of the transactions. Further, it no where appears in 
proof, nor was it suggested in argument, that when Nathaniel Kinsman 
came of age, he had any property of his own. Yet he would have the 
Court to believe, that during the whole period of 14 years (although he 
married and had children in the interval — his wife, during her confine- 
rtent<s, receiving the usual medical attendances) he neither required 
nor received a shilling of his wages. This is possible, but it is extreme- 
ly improbable ; and no evidence is offered to diminish its incredibility. 

Again : In the list of debts indorsed on the appraisement, J. D. Har^ 
ris is a creditor for £20, and a promissory note, payable to him, made 
by Daniel Kinsman, dated 13th December, 1840, for £38 Is. 6d., is 
adduced as proof of the payment by Nathaniel Kinsman of the said £20. 
Now, on the back of this note Mr, Harris has written and signed a re- 
ceipt in the following terras : — " Paid by Mr. Nathaniel Kinsman, at 
stindn/ times, the amount of this note, and interest. Horton, 20th April, 
1843." There is no account of the source whence Nathaniel Kinsman 
obtained the difference between £20 and the amount of the note, ani 
interest — all of which appears to have been paid, at dijff^erent times, By 
Nathaniel Kinsman. If it be that he paid such difference with his fa- 
ther's money, why is it that the Court is not furnished with a statement 
of Nathaniel Kinsman's sales of his father's property, and the positiorf 
of their accounts on the 24th January, 1843. Again : Nathaniel Kins- 
man alleges that the sum of £28 8s. paid by him to Dr. Primrose, for 
his father, was one of the three items which made up the sum of £500* 
he says he paid for the land conveyed to him. Then, his father, on the 
24th January, 1843, was no longer the debtor of either therefor. In 
the appraisement this debt is represented as stiU due to Dr. Primrose, 
and Nathaniel Kinsman agrees to pay it out of the personal property." 
iThe Court ought to have been furnished with some explanation of this 
Apparently irreconciliable contradiction. 

It is contended by 3fr. Whidden that the repeated' refusals of the 
competent tribunals to extend relief to Daniel Kinsman ought not to 
influence me in this case ; but I cannot concur in this view of my duty. 
The complainants charge distinctly that this relief was refused, because 
of a fraudulent combination of the father and sons to cheat the com- 
plainants. Now, in the absence of all explanation, on the part of the 
defendants, with proof before me, that the Judges of the Supreme Court 
fcrnre refused such relief; is thitf Court, in a c«&^ T^^'cAfcTvX. ^S.lt^e^.»v^ 
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presume that these high judicial functionaries have arbitrarily withheld 
that relief from one of Her Majesty's subjects, which, if he had been an 
honest as well as an unfortunate debtor, they were bound to extend to 
him ? Would not these repeated refusals weigh with a jury in deciding 
such a case ? And I am considering this in the double capacity of 
Judge and jury. Once more: Assuming that Nathaniel Kinsman's 
claim for wages was a fair one, it had, by his own account, been fully 
discharged by the conveyance to him of the real estate. But the un- 
explained secresy of the transfer of the 3d February shews that there 
was an ulterior object, and of this, Rusco's and Tupper's testimony 
gives us some means of judging. The former swears that in Nathaniel 
Kinsman's presence Daniel Kinsman said he never intended to pay the 
complainants' debt ; and he made a declaration somewhat similar to Mr. 
Tupper, Otherwise whence i\\Q,nec€ssity for the transfers of the 3rd 
and 4th February, or the undervaluation, &:c., made afterwards ? 1 
can come to no other conclusion than that all these contrivances were 
resorted to, to prevent the complainants from recovering their debt. It 
is, however, urged on Ezekiel Kinsman s behalf, that he was not a party 
to the transfers of the personal property, and that in receiving his deed 
he merely completed his original agreement ; but the actions of men are 
here subjected to a severer test than in a Court of common law. For 
example — Lord HardwicJce said (in Gurth v. Cotton^ 3 Atkins,) " Col- 
lusion is, in this Courts equivalent to fraud ;" and in Chesterfield v. Jan- 
son, 2 Vez. 156, his Lordship says, " Fraud may h^ presumed from the 
circumstances and condition of the parties contracting, and ^i> ^oes/br- 
iher than the rule of law, which is, that fraud must be proved." " Fraud 
may be collected and inferred in the consideration of a Court of Equity, 
from the nature and circumstances of the transaction as being ofi impo- 
sition and deceit on other persons not parties to the agreement.** And 
Mr, Justice Story, in sec. 374 of his work on Equity Jurisprudence, ex- 
plicitly lays down the same doctrine : " It may be generally stated," he 
writes, " that whatever at law would be deemed badges of fraud or pre- 
sumptions of ill faith, are fully acted upon in Courts of Equity. But 
it is by no means to be deemed a logical conclusion, that because a 
transaction could not be reached at law as fraudulent, therefore it could 
be equally safe against the scrutiny of a Court of Equity, for a Court 
of Equity requires a scrupulous good faith in transactions which the law 
might not repudiate. It acts upon conscience, and does not content it- 
self with the narrow views of legal remedial justice." 

Under the influence of these principles, th^n, let us closely review 
Ezekiel Kinsman's conduct in these proceedings. I notice in the first 
place that his position is somewhat peculiar, even according to hia own 
view of it. He sets forth in his answer, <^ that all parties, when the 
conveyances were executed, being under the impression that Mr. Cogs^- 
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tceWs mortgage for £300 was a charge upon Nathaniel Kinsmaii's farm 
as well as on that conveyed to him, Ezekiel Kinsman, as Nathaniel 
Kinsman was to pay off tliis debt ; that his (Ezekiel Kinsman's) notes 
were indorsed to Nathaniel Kinsman, but that afterwards finding that 
impression to be erroneous, they were given up to himself, as (to use 
his own language) * in justice and equity they ought to have been.* " 
But Ezekiel Kinsman still owes tht debt. It is yet to he applied to the 
purpose for which it was, hy his own agreement, set apart. Why should 
he not, in justice and equity, now so apply it ? If this were a suit by 
the complainants (as judgment creditors representing Z^ame/ iTiusma/i) 
praying that Ezekiel Kinsman should be decreed so to apply it, and 
tliere were no intervening equities, such a prayer >vould at least be as 
consonant with equity and justice as that he should retain the balance 
of the purchase money of his farm in his own hands. That an equitable 
lien (in favor of Daniel Kinsman and those who represent him) was 
created by the specific appropriation of this balance (which the Court 
would enforce against Ezekiel Kinsman) cannot be doubted. Jadye 
Story, in the case from which I have already largely cited, says, " if a 
debtor, with the intent to defeat a particular judgment creditor, lend his 
money, this, though a mere chose in action, and on which the judgment 
does not attach as a lien, may yet be followed in equity by the creditor." 
But to turn to the evidence as it affects Ezekiel Kinsman: — The wit- 
ness Cogswell, it is true, says that Ezekiel Kinsman was not to pay the 
complainants' debt, but this is quite reconcileable with the witness's 
whole narrative, and also with Daniel Kinsman'^s declaration to Joseph 
Bowles, " that the boys promised to pay all his debts if ho would give 
them a deed of his property ; tliat he did so, and that notwithstanding, 
he had to go to jail." The arrangement they professed before Cogswell 
to enter into (and it is even possible the father may have been sincere) 
was that Nathaniel Kinsman should pay the father's debts, and that 
Danial Kinsman should endorse Ezekiel Kinsman*s notes to Nathaniel 
Kinsman, towards the debt due to Mr. Cogswell upon the mortgage for 
£330. Now, the conclusion I draw from this arrangement and its at- 
tendant circumstances, and especially from Ezekiel Kinsman's afterwards 
possessing himself of his own notes without paying his debt or giving any 
obligation to pay it is, that, as in getting his conveyance drawn, exe- 
cuted, proved, and recorded, Ezekiel Kinsman acted in concert with bis 
brother ; so, in arranging, that the father should denude himself of his 
property in the debt which Ezekiel Kinsman owed him, they acted also 
in combination, having this object mainly in contemplation, namely, that 
his father might be in a condition to take the benefit of the insolvent 
act, without having any thing to assign to the complainants. 

I have just noticed the proof of concert which Ezekiel Kivsman's de- 
laying to prove and record his deed until Nathaniel iC\u^matv \ft^^^^ 
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and recorded his conveyance exhibits. Ezehiel Kinsman indeed alleges' 
that the notes were given to his brother under a misconception, that 
CogswelVs mortgage for £300 was an incumbrance upon Nathaniel Kins- 
ffiaw'^farm, but finding that it was not (that is conveying the idea that 
this claim of Cogswell for £300 was not a charge upon Nathaniel Kins- 
man^s farm,) they were given up to him, Ezekiel Kinsman, But this is 
suggest 10 falsi ^ as well as suppressio veri. Literally it is true, the mort- 
gage for £300 did not bind Nathaniel Kinsman^ s farm, but the other did ; 
it bound both. The Court can hardly be expected to believe that the 
parties who thus dealt with these notes did not examine the mortgage 
last made, as well as that executed first. To use Lord Loughhoro^s lan- 
guage in a similar case before him, " This suggestio falsi speaks for it- 
self; it wants no testimony, it distinctly indicates contrivance." 

Cogswell was permitted to be a witness to the first transfer of the 
notes, and to the secojid transfer of personal property; the fraudulent 
transfer of the 3d February, like this last dealing with the notes, was 
kept wholly to the parties themselves. They are both brought to light 
for the first time by the answers. 

From the father also the delivery of the notes to Ezehiel Kinsman 
was kept a secret, so that had he been examined as an insolvent, and' 
sworn that he had indorsed them to Nathaniel Kinsman^ and in conse- 
quence the complainants had proceeded against him, they had probably 
been defeated by proof that the property in them had passed out of 
Nathaniel Kinsman's hands. When he gave them to Ezekiel Kinsman 
no where appears, but the bill in this case was not filed until the 8tb 
January, 1845, yet from the time they came into his possession to the 
present, he has made no payment or arrangement whatever with Mr. 
Cogswell, nor attempted to make any, at least there is no evidence there- 
of before me, nor that he came under any obligation to any person at 
any time, to pay off the mortgage for £300, or any part of it. As re- 
gards the transfer of them to Nathaniel Kinsman, there is Cogswell, the- 
witness's, testimony ; but as respects their transfer to Ezekiel Kinsman, 
there is none. This rests wholly in secret trust and confidence. If 
proceedings had been instituted by the complainants against Ezekiel 
Kinsman as to these notes, and he had given an answer, and Nathaniel 
Kinsman's evidence as evasive as their account of their knowledge why 
the father was refused relief, or as false as that regarding the transfer 
of the personal property, which I shall presently mention, by whom- 
oould the complainants have proved their case ? by what agency could' 
tliey have unravelled the tangled web of fraud woven around this last 
dealing with these notes. In a transaction so secret what was to pre- 
vent them from alleging that Ezekiel Kinsman had paid Nathaniel Kim^ 
Muzn In full for them, independently of that mortgage ? Qui fcdn inf 
unoy falsi in omnibus* Men even in Courts of Criminal Jiutic^ wheisir 
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their lives are in the balance, are held to intend the necessary conse- 
quences of their deliberate acts, and the results I have stated are those 
<which would naturally fol lew from these contrivances of the defendants. 
Further, it is said that Ezekiel Kinsman received his conveyance in 
pursuance of his original agreement ; but this is not so, for by it he was 
not entitled to a deed, until he had paid up the whole of the purchase 
•money, and he had paid no money on the 24th January, 1843. What 
Avas done then is connected with the original agreement, so far only as the 
•consideration inserted in the conveyance is concerned. The honesty of 
the parties in respect to the original agreement imparts no good faith te 
-the fabrications of the 28rd and 24th January. Minute circumstances 
•frequently give a clue to the intentions of parties in inquiries, such as I 
4im now engaged in. Amongst these in this case is the singular anxiety 
•exhibited by all of them that Ezekiel Kinsman should be separated from 
4he other defendants, lie appears by himself. He. answers by himself. 
We are informed that although Nathaniel Kinsman employed counsel 
to apply for the father*s discharge, Ezekiel Kinsman took no part in this, 
■or in any ef the other efforts made for that purpose. On the 4th Fe- 
bruary, 1843, Ezekiel Kinsman retires from the place where the trans- 
fer of the personal property is being made, yet I cannot but think that 
be was cognizant of what was going on. I judge of the object of the 
Abstinence of Ezekiel Kinsman, by the efforts of all to make him a wit* 
4iess in the cause. I judge of his own knowledge by his anxiety to sus- 
tain his brother in his fraud, in his separate answer. In this, he says, 
lie believes it to be " true, that the said Daniel Kinsman did sell and 
assign to Nathaniel Kinsman all his personal property whatever, and 
annexes the schedule G, as containing the whole of such property.** 
JN^ow in this there is no account of the remaining wheat, &c., of Danid 
Kinsman, and therefore he could not have believed that schedule to con- 
■tain an account of €dl Daniel Kinsman*s personal property. The bro- 
thers act together. Thus Nathaniel Kinsman in his answer also swears, 
** that the same schedule contains all Daniel Kinsman's personal pro- 
•perty which has come into h\s j)ossession, or under the con^ro/ of the said 
Nathaniel Kinsman ; which he knew to be untrue, not only as regards 
that portion of the farm produce, which was fit for the food of man ; but 
Also that which was ** to be fed out to the cattle," and it is especially ob- 
servable, that the defendants de not in their answers speak of the latter 
«as appropriated to feeding the stock, until the spring, although they 
produce a witness to swear that it was so. Here then are these bro- 
thers combining to fabricate a false account, regarding the personal 
property, in order to deceive '^ a Court which requires the most scru* 
pulous good faith in the parties who come before it." Both are coib- 
tradicted as to the main circumstances on which this case turns, hj 
ChgtweUf and bis testimony is supported by t«i<iV% ^\^n^\ oXxutviA^ %:^^ 
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therefore it is manifest they have both sworn to that which is untrue, 
and which they knew to be untrue. When to all this is added, that 
Ezekiel Kinsman knew that no claim for wages was made by Nathaniel 
Kinsman at the time of the execution of the conveyances of the land ; 
that Nathaniel Kinsman s deed was received by him upon a trust, ge- 
neral, or special, to pay Daniel Kinsman s debts ; that he was to aid 
him in doing so, and that he {Ezekiel Kinsman) felt himself so far con- 
nected with the transaction that he authorized Kusco to ascertain if 
Caldwell would abide by his offer to give £1000 for both farm<5 — I can 
come to no other conclusion than that Ezekiel Kinsman colluded with 
his father and brother to defraud the complainants, and " in this Court 
collusion is equivalent to fraud." 

I cannot, indeed, allot to each his due portion of the guilt common to 
all. I have no means of ascertaining what passed at their secret con- 
sultations. Save the Omniscient, probably none but the father and 
sons originally knew — probably none but the survivors now know the 
precise terms of their criminal confederacy. It is by their deeds that 
the hidden designs of the crafty are unveiled. It is by the acts of Na- 
thaniel Kinsman and Ezekiel Kinsman that I adjudge them both guilty. 

I have had some hesitation as to the extent and form of the decree 
to be given. So far as my researches have enabled me to ascertain, it 
appears that in England Chancery has hitherto confined itself to setting 
aside the fraudulent conveyance, leaving the judgment creditor to pur- 
sue his remedy by the elegit. 

This was done in Bennett v. Musgrovc^ agreeably, I presume, to the 
principle stated by Lord Hardwicke in Stileman v. Andrews^ " that it is 
the business of a Court of Equity to remove impediments to legal rights : 
not to carry them farther than the law does." But as I have already 
shewn, by the Imperial Acts 1 and 2 Victoria, chap. 110, the creditor was 
entitled only to the possession of a moiety of his debtor's lands, until 
out of the rents and profits his debt was paid ; and therefore if equity 
had unnecessarily directed a sale, it would have done what his lordship 
said a Court of Equity ought not to do. But when justice required a 
sale, Chancery decreed it, as in Dashwood v. Bethay, 9 Mod. 196, 
where " the Court quickened the satisfaction of a judgment creditor by 
a gale, that is, taking all the profits by anticipation." So because a 
" mortgage is entire and cannot be redeemed in part, equity permitted 
a judgment creditor to redeem, and to hold the whole, until satisfied both 
debts," as in Nore v. Vigors, 1 CIfy Rep. 33. 

Still, the ordinary practice has been as I have before mentioned ; 
bow it will be affected by the Act of the 1 and 2 Victoria, is yet to be 
ascertained. 

Now, as I have before stated, our law gives to the creditor much 
more than the mere possession of a portion of the deb!or*s lands ; it give* 
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liim title to them all, and constitutes his registered judgment an incum- 
brance on them, (not identical with,) but very similar to that created 
by a mortgage of the fee simple. Then it is a governing principle here 
that all parties interested in the subject matter of the suit shall be be- 
fore the Court, in order to a perfect decree, and that complete justice 
may be done without leaving them under the necessity of referring 
therefor to any other tribunal. 

But were I only to set the conveyances aside, I should not do the 
complainants full justice, and I shouhl at the same time violate this 
principle. 

By the defendants fraud, the complainants have already been pre- 
vented from reaping the fruit of their judgment for a considerable pe- 
riod. To leave them 7ww, to issue and levy an execution, would be to 
delay them more than two years longer. They might also afterwards 
be compelled to resort to an ejectment, to obtain possession of the pre- 
mises, and by the production of the mortgages at the trial, even then be 
defeated ; whereas by the process of this Court, the defendants can bo 
ejected at once. To defeat the complainants in the manner I suggest, 
would be a procedure quite in accordance with the previous conduct of 
the defendants, and in such a case, the complainants would be obliged 
to return hither — another suit would be induced, and farther expense 
caused to all parties. 

Judge Story, in reference to an objection, (to his decreeing a sale of 
real estate, under circumstances, in some respects, similar to those of 
the case before me,) says — ** It would be a narrow obedience to mere 
technical rules to deny the judgment creditor this relief. He has a 
right to come into Chancery and have the fraudulent conveyances set 
aside, and if the Court be bound to go thus far, there is no reason why 
it should not stretch forth its arms and give him complete redress." — 
Judge Story on that occasion decreed a sale ; and I shall do the same 
in this case. 

When I directed that Mr, Cogsicell should be made a party, I appre- 
hended that if, on investigation, I should find the complainants entitled 
to a decree, I might be enabled only to set aside the conveyances. Af- 
ter careful enquiry, however, I find that I should have been fully justi- 
fied in decreeing a sale of Daniel KinsmarCs equity of redemption for 
the benefit of the complainants, if the mortgagee had not been a defend- 
ant. As he is, the Court is enabled to make a decree in the present 
suit, by which justice will be done to him, as well as to the complain- 
ants, and further litigation and expense saved to all the parties, 

I declare the conveyances made by the said Daniel Kinsman on the 
24th January, 1843, to the said Nathaniel Kinsman and Ezekiel Kins- 
man to be fraudulent and void as against the complainants, and it must 
be referred to a master to examine, and re^Tt \V\^ ^wm*^ ^<^\^\\i^^ ^2^^\ 
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that is to say : First — the sum due upon the mortgages to H. H, Cogi- 
weilt wliich, together with the interest due thereou, shall be first paid, 
and until paid, tlie same shall be a charge upon the whole premises 
mentioned in the said mortgages. 

Secondly — The master must ascertain the amount due to the com- 
plainants upon their judgment for debt And oosts, And interest on th« 
same. 

Thirdly — The costs of tl>c -defendant, II, H, Cogswell, must be taxeJ 
by the said master, and paid by the complainants. 

Fourthly — The costs of the complainants, including the costs to he 
paid to the said B. H. Cogswell, must be taxed against and paid to them 
bjr the defendants Nathaniel Kinsman and Ezekiel Kinsman, 

And if the said defendants Nathaniel Kinsman and Ezekiel Kinsfnau 
shall not, within a reasonable time to be stated by the said master, pay 
those sums and costs, I farther declare and decree that the s<iid premises 
conveyed by the said conveyances to the said Nathaniel Kinsman and 
Ezekiel Kinsman respectively, shall be sold by the said master in the 
manner usual in cases of foreclosure. 

And I also declare and decree that tho said Nathaniel Kensman and 
Ezekiel Kinsman shall execute such deeds for conveying and assuring 
the said premises to the purchasers at the sale thereof, as the said mas- 
ter shall direct ; and that in case they, or either of them, refuse to exe- 
cute the said deeds, that the said master shall make and execute proper 
deeds to the said purchasers, such refusal being made to appear to the 
Couit before the said master shall make and execute the said deeds. 

And out of the said purchase money produced by the sale of the pre- 
mises included in the said mortgages, the said master is to pay over to 
the said H. IL Cogswell the amount due to him for principle and inter- 
est upon his mortgages ; and the said H. H. Cogswell shall execute and 
deliver an assignment of the said mortgages to or for the benefit of the 
said purchasers, as the said master shall direct. 

And the said master shall pay into the Bank of British North Ame- 
rica, to the credit of this cause, to abide the further order of this Court, 
such balance as may remnin of the said purchase money in his hands, 
after paying the said //. H. Cogswell as aforesaid : — Reserving farther 
directions until the report of the said master — with liberty to either of 
the said parties in the mean time to apply to the Court as they may see 
occasion. 

Such is the decree which I have felt it incumbent on roe to pronounce 
against Nathaniel Kinsman and Ezekiel Kinsman, 

From the complainants' demand, and from his protracted confine- 
ment, death long since released Daniel Kinsman. This poor man ap- 
pears to have been a kind parent, and to have long sustained an honest 
name. It is impossible not to i^eV ^^e^^ ^m\&^aec»X\<(2(ii <<ue him—left ia 
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extreme old age by bis unnatural sons to languish and die in the deso>- 
lation and solitude of a prison. 

Conduct like this the Court can only, in common with all men of right 
feeling, deplore. But it is it's indispensable duty to express thus pub- 
licly its great indignation that (undeterred by repeated failures) they 
have sought to uphold their fraudulent dealings before a tribunal whose 
very name should have repelled them from it's threshh^ld. 

I da not deem it necessary to enter into the consideratTon oTthe other 
branch of the complainants' case. 



WILLIAM WOODEN v. CONRAD BUSH EN. 

November 6, 1849. 

The Court of Chancery will not prant to the purchaser under a foreclosure, a wrif 
of assistance to turn out a party who has been long in possession of the premises , 
and claims title by possession, and who has not been made a defendant in the fore* 
closure suit j but will remit the purchaser to his action of ejectment at common law. 

Judgment delivered hj the Hon. Alexanixer Steitart, M. R. 

I have extracted the facts on which my decision is founded from the- 
papers on file. On the 4th April 1821, Conrod Bushen- mortgaged the 
premises in controversy, which are situate in Lunenburg, to Philip Moser 
the older for £109. Twenty-seven and a half years afterwards, viz : ib 
October 1848, Moser, then of Pictou, assigned the mortgage to Wooden^ 
who is his son-in-law, the consideration appearing by the assignment to 
have also been £109. Wooden, however, does not swear that he pai<f 
this or any sum to Moser, but that Moser assigned the mortgage for a 
sufficient consideration. Bushen long ago left Lunenburg. During the 
present year he appears to have resided in Queen's County. It was there 
that the sabpoena aad report were served on him. On the 5th January 
1849, Wooden filed a bill to foreclose this mortgage. The parties to it 
are, the William Wooden who is the complainant, and Conrod Bushen 
and Susannah his wife, defendants. The decretal order was grantcf 
on the 8tli May 1841), and by it the rights of Bushen and his wife, and 
all obtaining under them, are foreclosed. The premises were sold by 
the master on the 14th July 1849, and bought by Mr, Suiherkiud for the 
sum of £30, and his ptHition which was filed on the 22nd September 
1849, is, that he may have the aid of the Court to remove Philip Moser 
the younger, who resides on and refuses to give him the possession of 
the premises. On the 25th July 1849 Mr. G. B. Toung filed a caveat, 
and on the 26th, Philip Mosher theyoungcr's afi^davit against such aid 
being granted. On the 26th September the Court was moved for it, but 
observing this caveat and afiSdavit among the papers, and that Moser 
was not a party to the suit^ I refused to graot it and called €»!& ^^\^\attki- 
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atory afTulavits. Since then two have been filed in answer to Mosers ; 
one by Mr, SiUherland, and the other by Wooden. Affidavits from 
Philip Moser the elder and Conrad Bushen have not been produced. 
By Ihe master's report there was due, on the Cth April 1849, on the 
mortgage the principal and interest which had accrued from the time it 
was executed, namely, £292 2s. 2d. The younger Moser has been a 
longtime in possession. — He swears that "ever since the year 1827," 
that is for more than twenty years, " the premises have been occupied 
and cultivated by him, that they are claimed by him as his own pfoper- 
ty," " that he has built upon them, and that himself and his son and their 
respective families now^ live thereon." Wooden knew ihfui Moser claim- 
ed some interest or right of possession in the premises before he filed 
this bill; for in his affidavit he states, " that Bushen informed him that 
Moser^ six years ago, had said to him, Bushen^ " I will defy you to put 
me off, my father put me there." 

Last Court day, Mr. Sutherland and 3lr. Gray were heard for the 
complainants, and Mr. G. B. Young for Moser. My impressions against 
the motion were then very strong, but however strong at any time my 
impressions may be, I always deem it my duty to hear patiently all that 
counsel can urge, and whenever it is not inconvenient to defer giving an 
immediate decision, in order that I may carefully consider whether my 
own views may not be erroneous. But I must say that the opinion 
which I then entertained was strengthened by the arguments of the 
counsel for the complainants. I have examined the cases cited, but it is 
not my intention to go into any detail in respect to them, because I shall 
decide this motion upon a principle of universal application, viz., that 
before a man is condemned he ought to be heard. Now, whatever 
Moser the younger may be — be he squatter, wrongful, or rightful pos- 
sessor — under his father, or in violation of his father's right ; whether hia 
possession commenced under, or in defiance of the pights of the original 
owner Bushen ; or whether this possession be long or short, Moser had 
Burely a right to be heard in vindication of such possession, before it be 
forcibly taken from him. He has not been aflbrded that opportunity ; 
for he was not made a party to this suit, and he ought to have been made 
a party to it, as it was intended to affect his interests. Wooden knew 
that Moser asserted some right to the possession, and therefore he is 
without excuse for not having done so. Moser could not have disclaim- 
ed interest in the suit and thereby avoid costs ; his own assertion that 
he had an interest would have estopped him. Rights in this Court can 
in no way be so well vindicated as by a party in a cause. Had ^o«^ been 
made a defendant, its principles would have enabled him to protect him- 
self by his answer against the oath of a single witness. Even at law upon 
ejectment Moser's possession would have sufficed until title had been 
Bhown. The leiisor of the plaintiff must recover by the strength of his 
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own title, not by the weakness of his opponent's. The possession of 
lands being thus protected and respected, I am at this period of the case 
asked to direct Moser now to come here to be examined before a master 
pro interesso suo ; that is, it is wished that I should compel him on oath 
to disclose his title and lay bare the defects in his claim to retain pos- 
session, if defects there be, in order that the complainant may have this 
writ. Moser has in argument been called a mere squatter ; the facts 
before me, however, warrant no such inference. But for whom am I 
thus to stretch forth the arm of the Court ? For the assignee of a stale 
mortgage, a mortgage more than 27 years old, a mortgage upon which 
interest has never been paid. I am asked to assist those who have slept 
upon their rights for more than a quarter of a century— to aid those who 
have themselves not thought fit to bring Moser before the Court by its 
usual process. That the writ of assistance can in no case go against 
those who are not before the Court as parties, is not universally true. 
If, for instance, a mortgagor were to place a man of straw in possession, 
or if collusive possession were taken of the mortgaged premises, to evade 
the proceedings in foreclosure, the Court would not suffer justice to be 
defeated. It would not put a mortgagee to an ejectment ; for it never 
seeks the aid of another Court to enforce its decrees. It is true that it 
is not in this Court that legal titles are ordinarily investigated. When- 
ever they are, it is as incident to equitable claims. And as it has cog- 
nizance of a foreclosure suit, it will enquire into the legal rights of par- 
ties claiming under the mortgagor or mortgagee, as such an incident. 
On this principle I would have investigated Moser*s right as well as his 
equities had he been made a defendant, and, if necessary, determined 
such rights. 

Under the present circumstances, it would in my judgment be oppres- 
sive in the highest degree were I to give authority to the sheriff to turn 
this man out of possession, and I must therefore refuse the applicatiou 
with costs. If Wooden has better right to the premises than Moser, it 
must be proved before a jury of the County of Lunenburg in an action 
of ejectment. 

Application rejected with costs of opposing 
it, to be paid to Philip Moser the young- 
er by the complainant. 
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HARDY AND BAKER v. FAIRBANKS AND McNAB. 

April, 1847. 

A contract amounting to a warranter of goods sold is violated if the articles, ow- 
ing to a secret defect existing at the time of sale, afterwards become deteriorated 
in value. 

The sale of No. 1 salmon without express warranty, amounts to a warranty thai 
the fish is in the condition prescribed bj law for fish of that brand. 

Evidence of a usage contrary to a settled principle of law is not admissable. 

A foreign principal is presumptively entitled to sue and be sued npon contracts 
made by his agent here, althougn the name of the principal was not disclosed by 
tiie agent at the time of making the contract 

Counsel for plaintiffs — The Attorney General (Johnston) and Siewart. 
Counsel for defendants — Gray and Touny, 

This was an action of assumpsit on a contract of sale by the defend- 
ants to the plaintiffs of a certain quantity of No. 1 salmon, and for 
damages arising from an alleged breach of the contract in delivering fish 
not of that description and quality. 

The plaintiffs, who are foreign merchants residing and carrying on 
business at Boston in the United States, had sent an order to their agent, 
Mr, Robert Noble of Halifax, to purchase and ship to them 150 bbl&of 
No. 1 salmon. Noble applied for them to the defendants, merchants of 
this place, dealing extensively in &h. Afler some little negotiation as 
to the price, the defendants agreed to sell Noble the 150 bbls. at 52fl. 6d. 
per bbl. cash. Noble at the time informed them that he was purchasing 
for a Boston house, and that the salmon were to be sent to the United 
States as soon as he could get a vessel ; but he did not acquaint thera 
that he was purchasing for plaintiffs. He was in fact acUng only as the 
plaintiffs* agent under a commission of 21 per cent ; and he paid for the 
fish so purchased, out of funds of the plaintiffs which he had in his hands. 
He stated to the defendants that difficulties sometimes arose aboat the 
state of the fish, and therefore they should be carefully inspected here. 
The defendants said that Little was their inspector — to which Noble re* 
plied he wished for no better brand. The salmon which were at this 
time at the defendant's wharf were immediately after inspected by JUnle 
and marked No. 1 salmon, and having been delivered, were at once pat 
•n board a vessel taken up by Noble for that purpose to be carried to 
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the plaintiffs to Boston, — for which place she sailed the next day, the 
16th or 17th September 1843. The vessel arrived there on the 4th 
October. The fish were immediately landed, opened, and inspected, 
when, according to the evidence on the part of the plaiatiffs, they were 
found to be in a bad condition, tainted, decaying, and by no means an- 
swering the description of No. 1 salmon, — the barrels themselves being 
uninjured and free from leakage, and the salt and pickle remaining, to 
all appearance, as when the fish were put up. The evidence on these 
points was detailed by various witnesses, some examined at the trial, and 
others at Boston under a commission taken out for that purpose. It 
was met on the part of the defendants by a large body of testimony to 
shew that the salmon had been in the first instance well cured and salt- 
ed, and when inspected previous to the delivery of them here, were, in 
the opinion of these witnesses, perfectly sound, free from all taint, and 
in all respects such as they were sold for. 

The trial, which took place before the Chief Justice in April last, oc- 
cupied three days, and ended in a verdict for the defendants. A rule 
nisi was thereupon obtained by the plaintiffs to set this verdict aside 
and for a new trial, and this rule was argued at the last post-terminal 
sittings. 

Bliss, J. now delivered judgment 

Two grounds were taken by the plaintiffs' oosnsel, 1st. That the ver- 
dict was against evidence ; and 2dly. That improper evidence on the 
part of the defendants was admitted at the trial. 

The question of fact upon which the whole case turned was, whether 
the fish vfere or were not sounds weU owed, and free from taint when 
purchased by Nohle and delivered to him here ; involving, of course, 
the inquiry, whether there was any incipient taint — though then lurking 
and undiscovered — which subsequently spread and produced the loss 
complained of. 

The evidence of the defendants directed to this point must be admit- 
ted to have been very strong. They called the best and most compe- 
tent persons to speak to it — ^those who had been engaged in the fishing 
vessels at the Labrador, and had there themselves caught the fish or 
procured them soon after they were taken, who had salted them, 
packed them, and brought them hither. They produced Little the in- 
spector, and others, men of experience, who had on their arrival here 
—this sale having then taken place— -examined them, handled them, 
re-packed and again salted them, thus tracing the fish from the very 
waters out of which they were taken till shipped for their voyage to Bos- 
ton. We have thus such a body of testimony presented to us as to these 
flih being well salted and cared, and, as the technical term is, well 
•tiudcy and that they were perfectly sound when the^ ^^s^^ ^^^^q."^^ 
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defeudants* into Xohles possession, that nothing but tlie most convincing 
evidence to the contrary could destroy its effect. We think, however, 
that the whole evidence, when weighed and examined with careful de- 
liberation, does notwithstanding establish satisfactorily the case of the 
plaintiffs. It brings this clear conviction to our minds ; and the ver- 
dict, in our opinion, was therefore wrong. 

It is conceded on all sides — the defendants' witnesses themselves as- 
sert it — that if the fish were indeed such as they were sold for, and such 
as they describe them to have been, they could not have lost their cha- 
racter and become spoiled on so short a voyage and in the few days' in- 
terval which elapsed between their inspection here and that in Boston, 
unless through some foul and dishonest practices. The converse of this 
is also as clear — that if when opened there the fish were in the unsound 
and decaying condition in which they are represented to have been, 
they could not have been, when delivered here, free from all taint, 
whatever their appearance may have indicated, or they were believed 
to have been. With two such directly contradictoiy statements before 
us— one of which being true, the other cannot be true — how can the 
mind hesitate to which its belief should be given upon this testimony ? 
On the one side we have the strong opinion — the firm belief — honestly 
entertained, no doubt, and the positive assertion that the fish were not 
and could not have been touched with taint when they lefl the defend- 
ants'. And we have facts detailed to establish it, yihxoh prima facie diO 
so satisfactorily. But the most honest and competent witnesses are still 
fallible — and the circumstances appealed to, strong as they are, do not 
exclude the possibility of misapprehension or mistake. On the other 
hand, without a single circumstance from which even a suspicion of foul 
play can be conjectured, without motive for it being conceived, and ac- 
cording to the evidence of the master of the vessel by which the fish 
were conveyed to Boston, without the possibility of it being accomplish- 
ed, with every reason therefore for our rejecting the supposition, we 
have the positive fact incapable of being mistaken, that the fish, when 
opened at Boston, were greatly tainted and spoiled. The evidence, then, 
on the part of the defendants — giving it its full and well-merited weight 
— comes up indeed to the highest degree of probability, but stops short 
of absolute ponviction. On the part of the plaintifis it is demonstration 
— it is certainty — as far as human testimony can be depended on. The 
first indeed would satisfy us if the other had not appeared, but when 
the two are laid before us together, the last must necessarily prevail. 

The existence of a lurking taint in the fish at the time when they 
were sold, though then unknown, removes every difiiculty from the case, 
and explains and reconciles the whole, which that alone could do. And 
even though we were not able to point out exactly how it had so long 
escaped detection and deceived the many experienced witnesses^ yet we 
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should not licsitiitc to receive that which was the inevitable deduction 
from the evidence. But now that we have the whole case before us, 
and are led to institute a more searching inquiry into the various cir- 
cumstances which the witnesses have detailed than they at the time of 
their transaction had any reason to pursue, we may discover, if not the 
true cause, at least a very probable solution of the difficulty. 

Every thing, it is clear, depended on the fish being well " strvck** at 
first. If they were not so, it might arise either from the want of suffi- 
cient salt, or from not being cured soon enough after they were taken. 
The finer and fatter the fish the greater was the care required, and the 
greater the danger to be apprehended. These fish were of that descrip- 
tion ; they were taken in the heat of summer, in August ; and the pro- 
cess of curing them took place on the deck of the vessel in some instan- 
ces at a distance from the place where they were taken, and after the 
interval of a short time. The most experienced and judicious might 
surfily be mistaken in supposing no possible harm could happen in such 
cases because no perceptible consequences were detected. A latent 
taint would not betray itself to the senses. Little, the inspector here, 
admits that there might be a commencing decay under the back bone 
which would not be perceptible in the early stage of it. And others of 
these experienced witnesses admit that the knife applied to the back 
bone is afler all the only sure test of soundness ; that is the part where 
the taint first finds a seat, because it is the thickest, and the salt does 
not so readily strike in. If the fish were well struck, all agree that they 
would continue sound. Now it was there, at the back bone, that the 
taint was found when the fish were examined at Boston. They were, 
says Little the inspector of that city, <* tainted and soft under the back 
bone,*' and therefore he thought they had not been well struck at first. 
But if that was so, how was it that the defect did not shew itself here ? 
It is stated by the witnesses that fish well salted give out no taint — that 
though not properly cured they will keep long in their first pickle. 
Experience tells them this. We without it could say as much. Ex- 
cluded from the air and protected by the anti-septic properties of the 
pickle, an incipient taint, scarcely yet developed when the salt was ap- 
plied, would probably be arrested for a time in its further progress of 
decay, or advance so slowly as not to shew itself to sight or smell when 
the fish arrived here. And these fish are shewn to have been covered 
with salt even to super-abundance. As exclusion from the air produces 
this efiect, so exposure to it would, on the contrary, give strength to the 
taint and promote its spread ;' while the application of new pickle, ac- 
cording to the concurrent testimony of witnesses on both sides, would 
soon call out any latent unsoundness. Now these fish were repacked 
here and some new pickle was then added. The cause then which might 
occasion such consequence was introduced-^thc effect which might be 
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produced by it did in point of fact follow. Can we reasonably hesitate 
to attribute the one to the other ? The fish were exposed here too short 
a time to allow the unsoundness to display itself to the senses, but it had 
now received a new stimulus, and by the time they reached Boston the 
fish would probably attain to that state in which they were found by the 
inspectors when there examined. Such appears to me a very plain and 
probable mode of reconciling the evidence and removing all difficulty 
from the case, but whether this be the true explanation or not, I cannot 
entertain a doubt that the fish had in them the seeds of decay when they 
left Halifax ; that the evidence conclusively establishes this ; and that 
the verdict, therefore, cannot be supported. 

We are also of opinion on the second ground that evidence of usage 
was improperly received. The contract was to sell and deliver No. 1 
salmon, and the evidence given, afler an objection to its admissibility, 
was to establish a custom and usage of trade in this place that the de- 
livery of fish branded as No. 1 was a compliance with such contract ; 
and the remedy of the buyer was against the inspector alone, if the fish 
did not answer that character. 

Evidence may be received to shew that a particular word has, in 
mercantile language, or by custom, acquired a well known meaning, 
and certain mercantile contracts, as policies of insurance and charter 
parties, admit of evidence explanatory of them according to the under- 
standing of those most conversant therewith. But such evidence must 
not be carried beyond its proper limits. " Usage," says Lord Lyndhurst 
in Blackett v. The Royal Exchange Assurance Company y 2 C. and J. 
249, <* may be admissible to explain what is doubtful ; it is never admis- 
sible to contradict what is plain." In this case the evidence went di- 
rectly to contradict the contract, and to substitute a very different one 
for that which the parties had made. To sell No. 1 salmon is not to 
sell that which an inspector has marked as such, if in reality it was not 
No. 1 salmon. That includes much more than the mere brand. Size, 
superiority, proper curing, soundness from all taint and defect, make up 
that denomination of fish. It is at best but in part complied with by 
the brand. And no usage can limit the defendants' undertaking so as 
to exclude what was included in it. If it could have this effect a per- 
son who sells would be protected in all cases where, through accident or 
other cause, a wrong brand had been used, or where the fish properly 
branded at first had ceased to be of that character when sold. This 
evidence does not, however, merely attempt to vary the contract ; it 
violates the general law of the land. Every contracting party is him- 
self liable on his contract ; but this usage, if established, would relieve 
the defendants altogether and substitute another defendant in their place. 
I shall mention but a few out of the many authorities which might be 
referred to on these points. • In the last case which I have mentioiiedf 



EASTER TERM, 1847. 437 

where the' policy was on the ship, boats, &c., evidence was rejected to 
shew that for boats hung outside, on the quarter, underwriters never 
paid. In £dte and another v. The .East India Company, 2 Burrow's 
Rep. 1222, Lord Mansfield had permitted evidence of the usage of mer- 
chants to be given as to the negotiability of a foreign Bill of Exchange 
endorsed by the payee without adding the words " or order." This was 
one of the grounds for a motion for a new trial — " that the law of Eng- 
land being already fully settled on this point, no evidence in contradic- 
tion to it ought to have been admitted." Lord Mansfield said, and the 
Court all agreed with him, 2 Meeson and Welsby, *' I am very clearly 
of opinion that I ought not to have admitted any evidence of the parti- 
cular usage of merchants in such a case— of this I say I am now satfs- 
fied, for the law is already settled.*^ In Magee v. Atkinson and Town- 
letfy 2 M. and W. 440, a broker who sold as principal was not permit- 
ted to shew a custom for brokers to sell in their own names, and there- 
by to defeat their personal liability to the vendee. Tates v. Pym, 6 
Taunt 446, and Trueman v. Loder^ 11 A. and E. 596, which were cited 
at the argument, are also in point. 

The evidence offered to establish such usage failed to do so, it is true. 
But the introduction of it through several witnesses after it had been 
formally objected to furnished, and very properly, a ground for setting 
aside the verdict If it may be said generally that the reception of im- 
proper evidence should have this consequence because we cannot tell 
what effect it may not have had on the jury, how truly may the obser- 
vation be applied to a case in which, inclined, perhaps, to view the situ- 
ation of the defendants as a hard one, they might the more readily turn 
to evidence on another point to relieve them from the difficulty of de- 
ciding on that more immediately before them. 

The defendants' counsel have, however, interposed two objections to 
this rule, both of which strike at the very root of the action. The first 
is, that in this case there was no express warranty, and that therefore 
the vendors are not liable for a loss arising from any secret defect Thif 
position appears to us quite untenable. Although as a general role the 
party who sells does not impliedly warrant the quality of the thing sold^ 
and is not responsible if it should prove of an inferior quality or unsound, 
yet where a particular quality and soundness are comprised in the veiy 
name and description of the article, there is a warranty that it possesses 
them. These are indeed a part of the contract. And if the goods de- 
livered are not such as their name imports and for which they were 
sold, that is a breach of the contract As in Bridge v. Wain^ 1 Starkie's 
Rep. 3.504, where goods were sold as '< scarlet cuttings," an undertak- - 
ing that they were such must be inferred. So in Fates v. Pym, 6 
Taunt 446, a contract to sell ** prime singed bacon" amounts (o a war- 
ranty that it was sach.| and, the bacon having proved \a3iSL\ft.^^ ^^^^scv- 
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dor was held liable. Gihhsy C. J. there says, " All the witnesses say 
that if it be prime singed bacon it cannot be tainted." Here, too, if the 
fish were not free from taint when they were sold, they were not No. 1 
salmon. In selling them by that denomination the defendants under- 
took that they possessed that character — that they were free from taint. 
And, if unfortunately they were not so, though the defect had escaped 
their knowledge, the loss must fall on those who gave the undertaking, 
not on those to whom it was made, and who purchased on the faith of 
it. If the vendors would in such a case protect themselves from the 
effect of a lurking taint, they must make the exception when they sell. 

The point next taken by the defendants' counsel was very strongly 
urged upon us. Their position is this ; that when a purchase is made 
by a domestic factor or agent on behalf of an unnamed foreign princi- 
pal, the contract in such case must be taken to be made with the agent 
alone, and to him alone the credit given, that the foreign principal can- 
not be sued by the seller, nor the latter consequently be liable over to 
him. The English authorities chiefly relied on for this were Bull. N. 
Pr. 130, and Thomson v. Davenport^ 9 B. and C. 78. In the first of 
these it is said, '^ that when a factor to one beyond sea buys or sells 
goods for the person to whom he is factor, an action will lie against or 
for him in his own name, for the credit will be presumed to be given to 
him in the first case, and in the last the promise will be presumed to be 
made to him — and the rather so, as it is so much for the benefit of trade." 

Here, then, the proposition is not that the foreign principal is abso- 
lutely excluded either from the liability under the contract or from the 
benefit of an action upon it, but that the agent is presumptively the 
party to sue and to be sued ; which seems to admit that the foreign 
principal may, under circumstances, be made the party to the suit. In 
the case of Thompson v. Davenport, 9 B. and C. 78, the subject was in- 
cidentally introduced, and what was said upon it was not necessary to 
the decision of the case. That indeed was in some respects like the 
present. The principals were not foreigners but merchants in Scotland, 
who purchased in Liverpool by their agent there — the agent represent- 
ing at the time that he was purchasing for a Scotch house, but not men- 
tioning their names. The purchase was on credit, which gave rise to 
the suit. It was brought against the principals for thq price of the 
goods. It was held that though the seller had first debited the agent 
with the price, he still might afterwards, when he discovered who the 
principal was, sue him. In his judgment. Lord Tenterden said, " that 
when it was a British merchant buying for a foreigner, according to the 
universal understanding of merchants and of all persons in trade, the 
credit is then considered to be given to the British buyer and not to the 
foreigner.-^ And Bailey, J. stated, *< that there may be a course of trade 
by which the seller will be confined to the agent who is buying, and not 
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be at tttJerty at all to look to the principal. GeneraUy speakuirf, flfat \i 
the giise Wheti an agent here buys for a house abroad.''' Even accord- 
ing to this the rule is not without its qualification, an^Fthe Cxpfessron^ 
of Zorc? TVnfefrfenitfhVfe as wide a latitudu for interpretalrufti-* ^dl'is'e- 
ought to receive witlT'great*caution rftVto such as these, th<iughftillhi^ 
from the highest atitboritjr; when the point to 'which they relate was not 
immediately before them, — referring as they do to the understanding of 
the mercantile community, and having no direct decision to support 
them, which I have been able to find, beyond the passage already men^ 
tioned from BitUer. In such remarks there is apt to be less precision of 
language, as there is less opportunity and necessity of considering tli^ 
subject, than where thd decision of tbe'cn^e requires that the rule shotilcf 
be accurately definedr Mr, '<fiat%ee BayUy !md 'before, in Paitersin v.' 
Oandasequi, 15 East. 69, spoken of^th'e exemption from liabifity*of th^ 
foreign principal in less positive terms, tie there*siiys that ^' tl¥ct'c mtiyj^ 
be a particular course of dealing with ^respect to trade^in-favor^'oT rf 
foreign principal, tbt^t he shall not be liable in cases whef e'titftiliie^i^n-^ 
cipal would be liable. That would be a question fbt the jtiFy.-^ '^^ftij 
it is ndt undeserving of note, that in the same case 'LiSkffil^ 9^* ^;^s,*> 
^ that it may be necessary to consider whMmr any digttnffiio%'6Mt-b& 
mer^'-beiweeh*sc::lA>me and a foreign principal/*^ So (hat the \ts\^ 'd6eif 
fK)t &pp^ to^hav^ tr&en quite bo cle&rly settledobr understood. Ac- 
<iording m what was said by JSf/re, C.J.' in De Gaeilok ^. 'HAi^ey'l BJ 
And P. 368, the object of this rule of laiw was rather to pitotect Hie 'selJ 
ler,for,.aS he.states tlie principle, it is, that " if a person, describing him' 
self as agent for another residing abroad, enter ijifo a contract here, hl> 
is personally liable on it" And in Smit^i mercarrtfle'law,' 7-8, this t* 
supposed to be a branch of the following general ruier, vik. thftl whb'i^ 
there is no responsible employer, ihe agent silidllbo h^ld" p^rsrnftiWy rti- 
sponsible." Supposing, however, the distinction" drawn iif th'ft ttbove 
cases between the liability of a foreign and of a home principal, to exist, 
it appears to me that it may be this — that the latter, when discovered; 
will be liable to the seller in all cases,- unless where he can discharge 
himself of that liability ; but that a clear case of liability must be es^ 
tablished against the foreigner to make him so. The presumption will 
be in his favot'that he is not liable, and the onus of proof consequently 
will rest with the seller. This view seems supported by the opinioit 
o^ Mr. Justice Story, which' was •much preissed upon us by (he' defend-* 
ants'* Counsel ; and undoubtedly thre groat learning of that Writer,- and w 
reputation Hot limited to his own couptry, may well entitle him to bc> 
received in ours as^ an authority, particularly mi 'a point orcommcreiaF 
law, which equally concerns -both. lie th'us statosj ** the gcn^«UMrtc^ 
founded partly on the ground of general botivenicnce andusag^ of trade; 
Mil agents or factor»f aoiing for -mQrchai\t& tn^'vV^t^ Vc^^^^^v»^(^w^ 
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tjy, are held personally liable upon all contracts made by them witb 
their employers, whether they describe themselves in the contract as 
agents or not. In such cases the ordinary preHtmptian is that credit is 
given to the agent or factor, and not only that it is given to them, bul 
that it is given to them to the exoneration of their ewpleyersw" Siorj^ 
on agency, section 2C8. It appears, however, from a note in 2 Kent. 
493, that this doctrine is by no means adopted to this extent in the 
United States. Mr, Justice Story has adverted to this in a note to his 
own work ; and vindicating himself there, says, " I confess myself not 
satisfied that there was any error in the text which propounds the credit 
in case of foreigners to be an exclusive credit to the agent, as a matter 
of presumption, liable indeed to be rebutted, but still a presumption, 
which is to prevail in the absence of any usage or contract to the con- 
trary." With these last qualifying expressions, though the language 
may be more strong, I do not know that after all it differs very materi- 
ally from the rule as laid down in BuUer — the source from which all 
others have derived the law, as far as it is to be found in the books. It 
is nowhere said that in no case would the foreign priacipal be liable. 
Neither the rule nor the reasons on which it is founded require that he 
should be exonerated as a matter of course, but that he should not as a 
matter of course be held responsible to the seller. The general rule may 
confine the liability to the agent, making him always pesponsible, for the 
benefit and protection of the seller, and that the principal abroad may 
not be without protection also, his liability is dependent on the proof, by 
which it may be shewn that though the credit was presumptively given 
to the agent, his employers were nevertheless to pay the scUcf for the 
goods, and are still responsible. Leaving, however, that question to be 
settled in each case according to the facts which may appear, how stands 
the converse of the rule ? for with this we are chiefly concerned. How 
far are the rights of the foreign principal and his remedies touched by 
it ? The proposition that he cannot maintain any action against the 
seller does not appear to be any where laid down. It was put by the 
counsel upon this, that the seller had no remedy against him. But if 
tliis be not universally true, that which is predicated upon it must fall 
to the ground. Perhaps, generally speaking, where the one liability 
exists, that of the other will follow; but it is not so clear that the one 
altogether depends on the other. They are rather to be looked upon as 
distinct and independent liabilities. It is after alia question of evi- 
dence ; and the right of action of the vendor and of the foreign principal 
against each other must depend upon the case which they can severally 
establish. The vendor will have gFcater difficulties to contend with, 
because he has not the same knowledge of all the transactions, and of the 
dealings between the agent and his principal ; while the latter, poMesa- 
ing this advantage, may more easily make out his case. There ace 
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«ases, too, in which the remedy by action is not reciprocal. Tims a 
vendor who gives credit to an agent, when he knows the principal, can- 
not after this look to the latter ; yet the principal does not the less pos- 
sess the right to sue the vendor. The present, however, is a case in 
which, from the very nature -ef the transaction, there could be no mu- 
tual liability. No credit was given, and the vendors never had any 
•cause of action against any one for the price. Nor can the case be ar- 
gued upon the supposition of a credit given, for that would be to strike 
out of it one of the essential elements upon which the right of the foreign 
merchant to sue here mainly depends. The agent, when he purchased, 
<lid it avowedly as an agent for a foreign principal. The fish were, in 
fact, bought for the plaintiffs, and were not merely paid for at the time, 
but paid for with the pkiintiffs* money. Whether, Ainder these circunv- 
stances, the mere agent could sue, and for a loss which he has never 
.sustained, it is not necessary for us to decide. At all ♦vents, when he 
disclaims all interest in <he transaction, leaving his employer to seek 
ills remedy for that which concerns him alone, I cannot understand what 
sound principle of law would exclude the latter from redress upon the 
ground of liis being a foreigner. The general rule is that an unnamed 
principal may declare himself and sue upon a contract which has been 
made by his agent. 5 Maule and Selwyn, 391 ; 10 B. and C. 672; 
5 13. and Adol. 393. If this does not equally apply to a foreign 
principal, and he can sue upon no contract so made, what shall we say 
of the eflects'of such a restriction upon the numerous transactions of 
foreign trade of a commercial country like Great Britain ? Take, among 
many, the case of a policy of insurance effected in his own name by an 
agent, but in reality for an undisclosed foreign principal. If the law be 
as contended for, the latter could maintain no action for a loss under 
this policy. Yet tlie case of Maanss v. Henderson^ 1 East. 33a^ was 
just that, Tl»e plaintiff tlvere was a Prussian merchant residing in Prus- 
sia, lie consigned his ship to Jennings, of Liverpool, with orders to 
charter her to Riga and to effect insurance thereon. Jennings opened 
the policy in his own name with defendant's, brokers, of Liverpool, and 
nothing was then said by him wliether the policy was on his own account 
or any other, except that he stated it was neiitrai. Jennings being in^ 
clebted to the defendant on a general balance, and having failed, the de- 
fendant attempted in an action on this policy to retain the amount in 
his hands to cover this balance, on the ground that the principal not 
being disclosed, it must be considered that the credit was given by the 
defendant solely to Jennings, But this was overruled on the ground 
tliat Jennings having stated that the property was neutral, was a suffi- 
cient indication that he was only acting as agent for another, though the 
principal's name was not disclosed. It does not seem to have occurred 
either to the eminent counsel in that case or to tU^ CQWT\^vVY5N\.'5k'lQ\^\^jk. 
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4»r.i}»<-ip:il ooiiKl not, sue upoiiia contract made. by his agent. And thai 
^l4lbe,strongly excmpliiics the. npcessity ofi|)^(niilting it, for if the ngem 
^iiona could have brought the acUon, tliQ i}efvi4ut)t, with the knowledge 
^h^ he ,was dealing with an agents w^uld Imv^Jbeen allowed to set off 
Jiifi general balance agilinst the claim, toidfife^ ike just rights of the 
^incii>al. AVIiej*e a foreig|iei;.,pMi;ehases ^opdC through an agent, the 
•pi'olection of the seller j*eq^ires that he should have a mark within his 
^'each,^nd tiie agent in such case OOght clearly to be liable to him ; but 
^t does not seem so clear thi^t any fair.benefit to trade can make it ne- 
^e^jftgAry tha^the foreign primup^l should b^ exonerated from all liability — 
4re wiU be suiRc'tcntly protected, I should: have Ihooglit, by that qualiti- 
,«ation whi^h is stated by BayHey^ J^ in Thompson v. Davehportj .with 
j-espect to the liability of a home. principal, '' that he jshalL not be preju- 
'iliced by being- made personally liable, if the justice of the case is that 
«lie ^lould not be personally liable." But be that as it may, no sound 
commercial principle can, I think, require that the foreign merchant 
who purchases through an agent should have no redress against the 
seller. On the contrary, I believe such a general rule would be most 
injurious to trade and most opposed to . the true policy of every com- 
mercial nation. As the opinion o^ Mr. Justice Story h^s been so much 
j)re^c.d upop qs, it is /satisfactory to find in him an authority in accord- 
ance. \Yit}i Uic views which we entertain upoi\ this: particuUr "point now 
binder considei"ation. He^ays, sect. 42Q, " the principal is ordinarily 
^-^ntitled to the same reny^dies against third persons as if th|5 acts and 
rfMialnicts were made or done with him i)ersonally ; the rule^. it is said, 
l^^u^Ijt.appljes, whether the princi|>al be a foreign or a domestic prin- 
^ip^'; ., In |he.pase \Yhich he cites for this. Trainer v. Prendergast^ 3 
JIilLR«72; Story on fkga[)cy,.sec. 2G8, note, Mr, Justice Cowen states 
his opinion in terms so fully.e\prQS3ing.my.own that I may liere borrow 
ihem : " Even in case of a foreign principal, I apprcbeniit would be 
|oo strong to say that when discovered hfi would noi be liable for ihe 
price of the comniodity purchased by his agent. On the ether hand, I 
)im, still in want of an authority that where an agent acquires rights in 
fk course of dealing fgr his. principal, whether the latter be foreign or 
4p;iiestic, and his pame is kcpic secret, the principal may i^ot sue to en- 
force those rights. I admit that the defendant is not by such form of 
{^ctioa tQ be cut off from any ec^uities. he may. h^^ Ugainst the agent* 
^o far the latter is considered the axclusive pripcipal, but no further. 
As a general rule the agent cannot maintain ^ action in his own name 
^i nil, and the exception will.be found-to aj^ise fron\ cases where he has 
the right of a bailee, or some other riyhts — not the mere powers of a 
naked agijnt.'* , 

The rule for ix now trial Nvill be made absolute. 

. .^Jliiile, absolute. 
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RIMES V. O'BRIEN. 

January 11, 1855. 

This was'a motion on aflTidavit at chambers before IIallibuuton, C- 
;|. for yapyder to set^aside an order to, hold to ba^;and subsequent pro- 
poedings, on the three grounds specified in the summons, viz.: 

1st. That the order to hold to bail does "not specify any period witlij* 
wliich the writ of capais should be issued. 

2d. That the afRdavit to hold to bail is defective in not setting out thi^ 
grounds of the plaintiff's belief, nor.tlje namejof the person orpersooy 
by whom the plaintiff was informed, that Ihc defendant was about t9 
leave the province. . . 

3d. That tiie defendant was master of a packet vessel in the Boston 
trade, that his family were resident here, and that his intended absence 
was merely temporary in the exercise of his usual occupation. 

The last point was laid as a ground for setting aside the arrest and 
bail bond only. . 

' James for defendant cited Tract. Act, s. G ; 7 DowK 493, 735"; 5 M; 
hnd W. 423 ; 5 King. N. C. 52 ;'2 DotVl.' N. C: 8H ;' 1 Ddwl. N. C. 
283^, 819 ; 8 Mee. and W. 147 ; ID. and L. 715 ; 4 M.'and W. 36V; 
Arch. New C. L. Prac. 38, 40. 

t/i W. Johnstatiy. Jr,, contra. 

His Lordship thq Chief Justick (Bliss, J. being present and con- 
curring) granted the order on the first ground with costs, and intimated 
that he had no doubt the two other grounds laid were fatal to the pro* 
ccedings. 

Order. granted, with coili* 

[Note. — In Ihrnstead v. O'Neill, the proceedings were set a^ide |>y 
Bliss, J. at Chambers in September following, upon the second ^groQnd 
ii'bovc mentioned.! * 
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EMMES et. al. v. C. J. TAYLOR. 

January 16, 185S. 
Before Halliburton, C. J. at Chambers. 
PleAS clearly shewn by affidavit to be false will be set aside as being vexatious. 

This was one of three similar motions in causes against the same de- 
fendant, for an order founded on summons, previously obtained, calling 
on the defendant's attorney to shew cause why the pleas filed and served 
in the cause should not be set aside as being frivolous and vexatious, 
upon the ground that such pleas were false, and that there was no real 
defence to the action, and the plain tiff be permitted to enter judgment as 
in case of default. The action was for debt. 

It appeared by the affidavit of the plaintiffs' attorney that the de- 
fendant having assigned his property to his attorney in this action for 
the benefit of his creditors, had placed the plaintiffs' claim, specifying 
the amount, in the schedule annexed to his assignment as an existing 
debt, and his attorney had given written notice to the plaintiffs of the 
fact, and invited them to become parties to the assignment ; that the 
said attorney had repeatedly, before and since action brought, requested 
plaintiffs' attorney to execute the assignment for them ; that he had 
notwithstanding filed three special pleas denying the original cause of 
action ; and that he had filed pleas precisely similar to two other actions 
against the same defendant, the plaintiffs in which were different firms 
in the United States, and the causes of action arose at different times 
and under different circumstances. Under these circumstances the 
plaintiffs' attorney (the plaintiffs being absent in the United States) tes- 
tified to his strong belief that the pleas were utterly false, and intended 
only for delay. 

James for plaintiffs argued that the Practice Act having given the 
Court or a Judge power to set aside frivolous and vexatious pleas, 
whenever a plea was established to be false in fact, and only intended 
to delay the plaintiff or put him to expense, it came within the rule, and 
the fact of its falsity was to be established in the same manner as other 
facts on which the Court were to decide. The affidavits in this case 
being uncontradicted must be taken as true, and the pleas held to be 
false, and therefore vexatious ; and cited Nizetich v, Bonacichy 5 B. 
and A. 904, in which an arrest founded on an affidavit to hold to bail 
had been set aside in similar circumstances, on the ground of the falsity 
of the affidavit. 

Wallace^ coTitra, contended that this would be trying the merits of 
the cause upon affidavit* 
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After taking time for consideration, His Lordship sastaiued the 
application in each of the three cases. 

Order granted, with costs. 

[Note. — This practice has since been extensively followed.] 



GERROIR V. DICKSON, et al 

July 1, 1855. 
Before Bliss, J. at Chambers. 

Writs issued and served in Fictoa and returnable in Cape Breton should be madt 
returnable in tbirty days after service } but the defect will be amended upon pay- 
ment of costs. 

James applied for an order, following a summons, to set aside a writ 
issued and served upon the defendants in Pictou, where they reside, and 
returnable at Arichat, in twenty days, for irregularity in the return day, 
and cited Act of 1854, ch. 7, sec. 1, and also several cases to shew that 
the defect could not be amended. 

Wilkins, Q. C, contra, argued that the defect was amendable under 
sec. 117 of the Practice Act. 

James in reply contended that this and the two following sections did 
not extend to writs, the amendments to which were specially mentioned 
in Practice Act, sections 40 and 41. 

Bliss, J. The Court will give a liberal construction to this general 
amending clause, and I think it is applicable to this case. The plain- 
tiff may amend on payment of costs, giving the defendants twenty days 
after the amendment to appear and plead. 

Order granted accordingly. 



CUTUP V. COOK. 

July 1, 1855. 

A writ prima facie regular will not be set aside for an irregularity in the return 
day appearing upon affidavit. 

Before Bliss, J. at Chambers. 

This was a similar application to the last case, the writ having 
been issued and served in Halifax where the writ was made re- 
turnable in ten days, but it appeared by the dcfeQdaiiC<& qJ£l4«:^\\. *^^ 
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he was residcnt'otrt of the county of Halifax, andVas served 'while«cif^ii- 
ally in the county on his wav to the United States. * 

James for defendant cited Tidd's practice,* 991, and cases there cited, 
to shew Ihat the casual presence of a party within a districtVhen sdtv^d 
was not such a residence as was contemplated by tbe statute. 

Sutherland^ contra, argued that the writ being regular upon its face, 
the plaintiff would not be presumed to know where the defendant's resi- 
dence was, and the defendants* affidavit did not shew that he had such 
knowledge. 

Bliss, J. The writ in this case is distinguishable from the last ap- 
plication as it \s j^rima facie regular, and therefore I must refuse thc^ 
order ; but as the defendant was entitled under these circumstances ta 
the enlai*ged time to appear and plead, an applicati9n^ was necessary, 
and therefore I will discharge' tfie order without costs., 

. Order refused. 



JOHNSON V. ROSS. 

Jul J 20, 1855. 

Before Bliss, J. at Chambers. 

Writs of replevin should be made returnable under the Act of 1854, 
ch. 7y and not on a special return day* 

Johnston^ (^ C moved before Bliss,, J., at chambers ^br an prder to 
set a8ic(p a. writ of replev^i upon the ground that it. was made returnable 
ten days ailer. service instead of one pf the special return days mention- 
ed in Practice Act, sec. TO', and gn*^vied that the amending Act of 1854, 
cb. 7, sec, 1, only, applied to writs of summons, and not to replevin or 
attiachment. 

Ritchie, contra. 

Bliss, J. This que€(tion has aWeatly'beeiS argued before the Court 
(in Creighton v. Daniels) as regards wrtts of attachment, but is not yet 
decided. I do not know tbe opinion of the.other Jpdges.as we Iiave 
not yet consulted upon the question, but my own opinion is in favor of 
the uniformity of process, and therefore I mustjMistai» the \?xit. 

Order refused. 
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ABANDONMENT: Page. 

See Insurance and Trover. 
ABATEMENT; 

See Nuisance, Pleadings and Joinder. 
ABSCONDING DEBTOR: 

An attachment against an absconding debtor does not bind property 
not actually levied on. — Creighton ▼. Daniels. ^ 304 

If a sheriff has improperly omitted to levy, the remedy is by action 
against him, and not by rule to amend his return. — Ibid. 804 

Process against a party as an absent or absconding debtor inil be set 
aside upon affidavits that he was at home and about his ordinary bu- 
siness when process issued. — Staples v. Taylor. 320 

The fact of a aefendant merely keeping out of the way of service of 
process is not a sufficient ground to sustain process against him as an 
absent debtor.— 76m/. 320 

A writ of attachment against an absconding debtor will not be set aside 
for defect in the return day, except at the instance and for the be- 
nefit of the defendant ; and where grounds are laid for supposing 
that the application may be made for the interest of a subsequent at- 
tacher the Court will require affidavits to the contrary before grant- 
ing the rule. — Creighion T. Daniels. 347 

An attachment against a defendant as an absconding debtor will be set 
aside on the defendant shewing that having lefl the province with 
the intention of returning immediately, his absence was prolonged 
by unavoidable delays in concluding his business.^ A/ur<focA v. Hughes. 388 
ACCRETION: 

Possession of lands extended by, see Possession. 
ADMISSION : 

The purchaser of a tenancy by the curtesy is not estopped, by accept- 
ing a conveyance, from disputing the existence of that estate as 
against the heir of the deceased wife, but the acceptance of the con- 
veyance, unless explained by other testimony, is a very strong ad- 
mission of the existence of the estate which it professes to convey, 
and of the title of the heirs after the termination of that estate. — 
Archibald Y.Blois. SOT 

The admission on the record that parties are alive, precludes the pre- 
sumption of their death, arising from continued aosence.— «i>oan« v. 
Mckenny. 328 

AFFIDAVITS: 

An order of sessions for removal of a pauper, granted upon insuffici- 
ent ffrounds, cannot be sustained by affidavits of ftcts omitted to be 
vermed before the order passed. — Bamaby v. Gardner. 806 

AGENT: 

See Principal and Agent. 
AMENDMENT: 

The Court will permit the defendant to amend the description in tl^e 
consent rule aher verdict against him, upon payment or costs of the 
former tntl-^OUHs y. Campbell. 48 

of declaration, when of unnecessary length. — Woodworth v WiOirow. 105 

of declaration, when not made within twelve months the Court will 
grant role nm fyt difcoittiiitiiuice and taxation of coitAv— Tte.TSvcA.'ft^ 
y. Trcnhokn, V^^ 
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Amendment (continued). Page, 

of commission granted. — Salter v. Hughes. 248 

The Court will not amend a defective writ in 00 many particulars as to 

make it an entirely new writ — Staples v. Tavlor. 32U 

The Court will not amend the plaintiff's writ during argument of a 
motion to set aside the verdict. — Doane v. McKenny. 328 

Etter y. Copp.^S. P. 341 

APPEAL: 

Objections by appellant to the rej^arity of proceedings before Justi- 
ces must be brought to the notice of the Court during the first four 
days of the term, and before the cause comes on for trial. — Graham 
V. Lapierre. 139 

And see summary cause. 

ARBITRATORS : 

See award. 

ARGUMENT: 

See new trial. 

The Court will postpone an argument after it has commenced where 
it appears to their satisfaction that injustice will otherwise be done, 
for want of evidence in the affida\its, upon a material point. — 
O'Brien v. Young. 57 

ARREST: 
See Bail. 

ASSIGNMENTS: 

See Insolvent Debtors. 

An assignment of goods to a trustee, for the benefit of certain specified 
creditors, gives no legal right to those creditors, unless assented to 
by them, but the property remains subject to the control of the as- 
signor, who may at any tune revoke the trust. — Falconer v. Sawyer. 277 

Quere. Whether creditors, to signify their assent, must execute the as- 
signment, or whether their assent may be implied from other cir- 
cumstances. — Ibid. 277 

\Vhere personal property is assigned bona fide to pay a debt due the 
trustee, who accepts the trust, its revocation may be implied from 
subsequent conduct of the parties wholly inconsistent with the trust 
--Ibid. 278 

by bill of lading, see Trover. 
ATTACHMENT: 

See absconding debtors. 
AWARD: 

Arbitrators having once made and published their award cannot sub- 
sequently alter it — Haydon v. Dunn. 256 

An award will not be set aside on account of the omission of the arbi- 
trators to decide on matters not submitted to them previous to the 
makingof their award. — Ibid. 256 

If parties to an arbitration knowingly pennit the arbitrators to examine 
witnesses without oath, and do not object at the time, such omifleioii 
is not a ground for setting aside their award. — Ibid. 256 

In order to sustain a parol submission there must be clear evidence 
that all the parties to it intended it to operate as a reference. — 
Delap V. Foster. 335 

BAIL: 

Prisoners charged with murder cannot be admitted to bail except un- 
der extreme circumstances, — otherwise with accessories after Uie fact. 
Queen v. Murphy. 158 

An order to hold to bail must specify a period within which a ci^iaa 
may be issued,— /Jiwe* v. O^Jbrien. 448 
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Bail (continued). Page. 

An affidavit to hold to bail muBt set out the grounds of plaintiff's belief 
that defendant is about to leave the province. — Ibid and 

Bamstead v. aXeil (n) 448 
The master of a packet vessel about to leave on a short voyage is not 
liable to arrest under capias. — Rimes v. O'Brien, 443 

BILL OF LADING: 

Goods assigned by bill of lading may be revested in assignor by can- 
celling the indorsement — Stalker v. Wier. 248 

BOUNDARY: 

Where parties holding adjoining lands meet upon the land and fix a 
boundary between their lots by verbal afin*eement, such agreement 
will be binding upon them, notwithstanding the boundary agreed 
upon may vary from the deeds or plans by which the parties hold. 
— Davison v. Kinsman, 1-69 

Any admission of boundary to be binding must be made with a full 
knowledge of the fects, and this knowledge is a question for the jury, 
—DiUy. WiUcins, 113 

In fixing the boundaries of land the highest regard is to be had to nar 
tural boundaries, lines actually run, and comers actually marked, in 
preference to statements of course, distance, or quantity of land con- 
tained in the descriptive part of the conveyances. — Fraser v. Cameron. 189 

Proof that witness knows Ae land in dispute, that defendant lives on 
it, with proof of two of the boundaries, held sufficient proof in eject- 
ment, or the identity of the lot claimed. — McNair v. Munro. 340 

CAPIAS: 

See Writ and BaU. 

A second original capias may issue on the same affidavit. — Holland v. 
Bovyer. 45 

CERTIORARI: 

An enactment that proceedings of an inferior Court shall be final does 
not take away the jurisdiction of the Supreme Court to review their 
proceedings under writ of certiorari. — Bamahy v. Gardiner. 306 

CHANCERY PRACTICE: 

The English rule, that conversations with and admissions by defend- 
ants cannot be given in evidence without having been set out in the 
bill of complaint, is not applicable to the practice of the Court of 
Chancery m this province. — Caldwell v. Kinsman. 398 

The Court of Chancery will not grant to the purchaser under a fore- 
closure, a writ of assistance to turn out a party who has been long 
in possession of the premises, and claims title by possession, and who 
has not been made a defendant in the foreclosure suit; but will re- 
mit the purchaser to his action of ejectment at common law. — 
Wooden v. Bushen. 429 

COMMISSION: 

See continuance. 

The Court will grant a commission to examine a witness who was out 
of the Province when the suit commenced, but returned after action 
commenced, and left again secretly without the knowledge of the 
party requiring his testimony. — Bar^ o/B. N. A. v. Keith. 56 

granted where no appearance, to obtain evidence in order to assess da- 
mages. — Wilson V. Lyle. 183 

amended. — Salter v. Hughes, 248 

for defendant, mnst be applied for without unnecessary delay.— Jbne^ 
V. Williams, 303 

COMMON LAW: 

How far m force in tins ProTince.— CTniocIre v. Dicfc&cm. ^^'v 
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COMPOSITION: Page. 

See License^ letter of. 

CONSIDERATION: 

In action to recoTer back, agreement being void, plaintifi* must prove 

terms of agreement — McDonald v. McDonaid. Al 

failure of, inletter of license, from only one creditor having executed, 
held fiital to its validity. — Mooney v. Bossom. 254 

CONTINUANCE: 

A sunmary cause which has been referred to a jury cannot be con- 
tinued by plaintiff without special motion. — Uniacke v. Gardner. 5$ 

Granted when important witnesses could not be found. — Ibid. 59-60 

Skinner v. Lane. — S. P. 247 

Where a material witness for defendant save notice, after action 
brouffht to the defendant's attorney, of nis intention to leave the 
province, without stating the precise time, and afterwards went away 
suddenly, the Court refused a continuance on account of hb al^ 
sence. — Keith v. Hadley. 176 

Keith V. Tremain.—S. P. 177 

The Court will not grant a rule nisi for a continuance on account of 
the absence of a witness, when the application is not made sufficient- 
ly early in the term to allow plaintiff to answer the rule the same 
term.— Pureed/ v. Burke. ZU 

wUl not be granted to defendant for absence of witness, when plaintiff 
would be delayed by defendant not using diligence in moving for a 
commission. — Jones v. WUUams. 303 

The defendant in order to obtain a continuance on the ground of a 
commission not being returned, must shew that he has used doe di- 
ligence to obtain its return in time. — Landry v. Jones. 341 

Ferguson v. Hyde. — S. P. 334 

Smiih V. Maxner.^S. P. 341 

CONVERSATION: 

Proof of part of a conversation, the witness having left before it was 
terminated, is not sufficient evidence of a demand of powegion. — 
Etter V. Copp. 344 

CORPORATION: 

Execution against — Churchwardens v. Davison. 106 

COSTS: 

See amendment and taxation. 

on settlement without attorney's consent. — Johnston v. Matheson. 92 

in Probate Court, seeprobcUe. 

of appeal from order of filiation. — Overseers^ Sfc. v. Bryson. 1 52 

The granting of a certificate that an action of trespass was brought to 
try a right, so as to entitle the plaintiff to costs, b a matter for the 
discretion of the presiding Judge, with which the Court will not in- 
terfere.— JWc GiUivray v. Mclsaac. 1 55 

The Court will not erant costs of the term for not proceedixig to trial, 
when it appears that the defendant was not ready for trial when the 
cause was called.— iBroion v. WaUace, 264 

Cripps V. MarrioU.—S. P. 266 

In considering an a{)plication for costs of the term the Court will act 
upon their discretion, upon the circumstances of the case* — Ibid. 266 

of term granted, cause not being at issue for want of replication. — 
McDougcdl v. McDonald. 269 

A mere notice to a sheriff of an intended moti<Mi to amend hb retiini 
will not entitle him to costs of affidavits to expose motiaB for a rule 
nisL-^CreighUm v. Daniels. 304 

Affidavit for costs of term incurred prior to notice of couQtenBaadaivil 
0bewnece8ntyibriacun»B(Uk&CQ&tE.--Afc2Ufnon<T.$^^ 938 
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CROWN OFFICERS: Page. 

Appointment of Attorney and Solicitor GenenU. 182 

DEATH : 

Presumption of— see adrnutsiou. 
DECIDED CASES: 

Decisions of the United States court?, although entitled to respect, are 
not binding in our courts. — Roberts v. PaHUo. 3 07 

DEED: 

From administrators for payment of debts, objections to not favored af- 
ter thirteen years possession b^' purchaser ; but where deed convey- 
ed more land than was advertised, held tatal to title, as to the surplus. 
Recitals in deed held presumptive evidence. — Gillis v. Campbell. 48 

DEMAND OF POSSESSION: 

Where the defendant goes into possession of laud as tenaut at will un- 
der a third party, but upon the invitation and with the concurrence 
of lessor of plaintifi*, he is entitled to a demand of possession before 
he can be ejected. — MvKinnon v. McDonald. 7 

Where the plaintiff and defendant in ejectment resided together upon 
the land, and defendant had no occupation separate and distinct 
irom that of the plaintiff, proof of demand of possession previous to 
action brought held not necessary. — Phelan v. Fhelan. • 184 

Unfinished conversation, no evidence of, — Etier v. Copj). 344 

DEMURRER: 

See pleadings. 
DEVIATION : 

See insurance. 
DISTRIBUTION: 

^e^ probate. 
DOWER: 

See mortgage. 
EJECTMENT: 

See overholding. 
ESTOPPEL : 

An estoppel may be sustained upon a direct and irresistible infei-ence 

from the words of a deed. — Archibald v. Blois. 307 

And see admission. 
EVIDENCE: 

See usage, boundary, and /raur/. 

Defendant in possession may prove fraud in plaintiff's deed from a 

third party. — McKinnon v. McDonald. 7 

In order to recover back money paid by plaintiff, under an j^reemeiit 
for sale of lands to him, on the grountl of failure of consideration, 
plaintiff must give evidence of the terms of the agreement, to entitle 
him to recover. — McDonald v. McDonald. 4 1 

of license for sale of land by administrator. — Gillis v. Campbell. 48 

Recitals in administrator's deed, when evidence of advertisement and 

snXe.-'Ibid. 48 

The admission of a husband, as to the boundaries of land held by him 
in right of his wife, are not binding upon the wife after his decease. 
DesBakreb, J. dissentiente. — DUTy. Wilkin.^. 113 

Any admission of boundary to be binding, must be made with a full 
knowledge of the facts, and this knowl^ge is a question for the ju- 
ry.—'lbid. 113 

A defendant disputing the bona fides of a transfer of personal property 
to i^aintiff most proye himself to be a judgment creditor or an ofH- 
cer acting under legal proce«. — McGUvray v. Gibbons. 152 

A latent defect in a grant cannot be remedied by parol evidence.— 
BrwMKk T. Fnmr. NV^ 
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Evidence (continued). Page. 

In order to correct an error in the descriptive part of a grant by parol 
evidence, the evidence must be such as to leave no doubt of the in- 
tention of the grantor. — Ibid. 1 78 

When verdict against, see new trial. 

Proof of part of a conversation, the witness having left before it wast 
terminated, is not sufficient evidence of a demand of possession. — 
Etter V. Copp. U4 

Evidence of a usage contrary to a settled principle of law is not admi^ 
sable. — Hardy v. FairhanLs. 432 

Improper reception of, see new trial. 

EXCHANGE OF LANDS: 

Where no conveyances, see possession. 

EXECUTION : 

Against Corporation, Church Wardens v. Davison. luO 

In execution on a judgment prior to 1853 it is irregular to instruct the 
sherifi' to levy for interest. — Fleiger v. Taylor. 1 .3 7 

An execution under which sheriff justifies must be proved by defend- 
ant — McGilvray v. GibboM. 152 

The Cojirt will not grant a rule nisi to compel a sheriff to pay over 
monies collected under execution, where there are conflicting claims 
to the funds, but will leave the parties to their remedy by action. — 
ScoU V. Angus. 183 

The insertion of the usual capias ad satutfaciendum clause wiU not vi- 
tiate an execution against a party who has been discharged from 
custody as an insolvent debtor. — Falconer v. Sawyer. 277 

The language of the insolvent debtor's act of 1846, which permitted a 
pkdntiff to take under execution property subsequently acquired by 
the insolvent, held not to restrain a plaintiff from taking under exe- 
cution goods fraudulently assigned by the insolvent previous to his 
discharge under the act. — Ibid. 277 

EXECUTORS: 

See Probate. 
FORECLOSURE : 

See Chancery Practice. 

In foreclosure of mortgages in the Supreme Court by ejectment, the 
ejectment and forecfosure are distinct proceedings, and the latter 
may be set aside for irregularity without ditjturbmg the former. — 
Mayhew v. Fen. ]0>i 

The declaration in ejectment must be served upon the tenant in pos- 
session, and the order of foreclosure and sale, upon all the parties 
having equitable interests in the premises. — Ibid. lO^ 

The rule or order to sell, must be annexed to the mortgage, or else 
contain a description, Ijy which the premises intended to be sold mav 
be known. — Ibid. ' io8 

It is for the {)laintiff in foreclosure to see that the proceedings are re- 
gular, at Ks own risk of having them set aside if irregular. — BoutUier 
V. Harshman. 338 

FORGERY: 

The defendant in an action for slander accused the plaintiff of writinjj 
the will of an illiterate person contrary to his instructions, and read- 
ing it to him inaccurately, for the purjxwe of getting the testators* 
property into the plaintiff's hands, for his own benefit, whereby the 
testator was induced to execute the wiU. Held, that this was a 
chai^ge of forgery against the plaintiff.— /fatt v. Carty, 379 

FRAUD: 

See Evidence and Slander. 

The &ct of the lewoi o( p\aaxi\^ \^Tixi^ia&^^\o\«(itcffd his deed for 
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Fraud (continued). Page. 

seventeen years, together with acts and acknowledgments by him in- 
consistent with his title, subsequent to the making of the deed to 
liim, are evidence for the iuiy against its validity as a bonajide con- 
veyance. — McKinnon v. Mcbonald, 7 

A defendant in possession, under an agreement to purchase the land 
from a third party, may defend his possession by shewing fraud in 
the deed uuder which the lessor of plaintiff claims. — lb. 7 

Evidence of, in transfer of personal property in action against 
sheriff. — McGUvray v. Gibbons. 152 

Effect of, in obtaining letter of license. — Mooney v. Bossom. 264 

The Court will review a verdict negativing fraud in an assignment of 
personal property, and set it aside when contrary to a strong pre- 
ponderation of evidence. — Falconer v. Sawyer, 277 

Quere. — Whether a charge of a gross private fraud will sustain an ac- 
tion for slander, without special damage. — Hall v. Cartu. 379 

Where a party obtains an estate in fraud, the Court of Chancery will 
not only set aside the conveyance, but direct a sale of the property 
to satisfy the claims of parties equitably interested. — CaldweUY. Kind- 
man. 398 

FRAUDS, STATUTE OF: 

A verbal agreement between A and B, that B shall take a net in pay- 
ment of his debt, although intended as a final agreement by the par- 
ties, is not a sufficient compliance with the statute of frauds to trans- 
fer the property to B. — McKenzie v. Robertson. 234 
GRANT: 

Parol evidence to explain latent defect in, — Brennock v. Fraser. 1 78 

HIGHWAYS: 

The tide to the soil of highways laid out under the statutes of this Pro- 
vince through the l&nds of private individuals, and for which they 
have received compensation, it devested out of the owner of the ad- 
joining land, and absolutely vested in the crown for the use of the 
public. — Dis^entientes, Halliburtox, C. J. and Dodd, J. — Koch 
V. Dauphinee. 159 

INSANE: 

It is the duty of the Executive Government of the province to assume 
the custody and care, of persons acquitted of criminal charges upon 
the ground of insanity, which by the common law of England is vest- 
ed in the crown. — Queen v. Martin. 322 
INSOLVENT DEBTOR: 

Assic:nment by, not absolute. — Mayhew v. Fen. 108 

Gooos fraudulently assigned by may be taken under execution against 
him. — Falconer v. Sawyer. 277 

INSPECTION OF PROVISIONS, &c. 

See Warranty. 
INSURANCE : 

Under a poHcy to cover a vessel from the " commencement of loading*' 
and the goods from " the loading thereof on board*' at a particular 
place, the risk will commence at the sailing from that place, although 
the vessel was loaded prior to her arrival at the termmw a juo, pro- 
vided there is anything to indicate that a prior loading was intended 
by the parties to the poHcy. — Creighton v. Union Marine Insurance 
Company. 195 

Permission indorsed on a policy of insurance subsequcntljr to its exe- 
cution and prior to the commencement of the risk, permitting a ves- 
sel for an additional premium to use a port out of the course of the 
voyage previously insured, includes permission to take in cargo at 
that port, but does not alter the termini of the origuial yo^«j^<^l^. v%^ 
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Insurance (continued). Page. 

Under such circumstances the policy and memorandom will be taken 
together and receive a reasonable construction, according to the cir- 
cumstances and course of the vojrage. — lb. 1 95 

A transaction occurring prior to the arrival of the vessel at the iermt- 
nus a qiio^ by which her arrival at that terminus was not delayed, 
nor the risk varied nor increased, held not to vitiate the policy. — 
Vissentientesy Bliss, J. and Dodd, J. — lb. 195 

Effect of notice of abandonment. — Stalker v. Wier. ^48 

Plea in answer to an alle^tion of constructive total loss and abandon- 
ment, shewing a deviation before abandonment, and a resumption 
by the plaintiffs of the voyage after abandonment, and also of the 
control of the property, and its sale at another port before reaching 
destination. Held that plaintiff was bound either to demur for du- 
plicity or to answer the deviation, the subsequent resumption of the 
voyage, and also the sale of the cargo and abandonment of the voy- 
age, each of these being material averments. — Fairbanks et. al. y. 
Union Marine Insurance Company. 271 

Flea of deviation does not answer a partial loss occurring previous to 
the deviation. Declaration alleging a partial loss before going to 
Barbadoes» followed by a subsequent total loss after arrival there. 
General plea of deviation. Held that the plea should have stated 
that the deviation took place before any loss occurred. — lb. 271 

General plea of deviation, in answer to a count stating that vessel 
went to Barbadoes as a port of necessity, where there was a con- 
structive total loss and abandonment, must aver that the deviation 
took place before any loss occurred, or otherwise must controyert 
the alleged necessity. — lb. 271 

The count alleged that no vessel could be procured at Barbadoes to 
carr}' on the goods. Plea that plaintiffs made no inquiry, and took 
no means to send on goods, held bad as not amounting to a denial. 
—lb. 271 

Whether in case of shipwreck the master is bound to send the goods 
to an intermediate port for re-shipment, when there are no means 
of traiisjMjrt direct to destination of cargo, — is a question depending 
on special circumstances, and the possibility of such means of trans- 
IK>rt existing need not be specially negatived in a declaration to re- 
cover insurance for loss of goods. — Jb. 271 

INTEREST : 

On judgment recorded before 1853. when and how recoverable. — 
Fleigery. Taylor. 137 

JOINDER : 

See Pleadinys. 

Actions for money and land are so distinct in their nature, that they 
cannot be consolidated. — Kerr v. Nelson. 57 

Action against seven defendants as part owners. Verdict against two 
only sustained under Pract Act, s. 40, the evidence of ownership of 
the remaining defendants being insufficient to satisfy the jury. — 
Cobb v. Turner et. aK 332 

JUDGES' MINUTES: 
See new trial. 

JUDGMENT: 

The Court will restore a judgment discharged without consideration, 
upon false pretences of the defendant, upon an affidavit ; a balance 
being due. — Poncia v. McDonnell. 65 

No claim for interest arises upon a judgment recorded before 1853 un- 
til lands are actually sold under execution, and there is a surplna af- 
ter paying tJie debt and WBte.— -FlcigVt ^. Ta^Vjr, 137 
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Judgment (continued). Page. 

A Judee in sijpmg judgment does so without responsibility. The par- 
ty wno obtains it takes it at his own risk. — Johnstone v. Brenan. 177 

The recording of a certificate of judgment gives the judgment creditor 
such a lien upon the land of the debtor as to enable him, without 
having issued an execution, to proceed in Chancery to set aside a 
prior fraudulent conveyance of the land. — Caldwell v. Kinsman, 39B 

JURISDICTION : 

of Probate Court, see Probate. 

A British Court has no jurisdiction to punish a foreigner for an of- 
fence committed on the high seas, in a foreign ship against a British 
subject — Queen v. Kinsman. 62 

When the plaintiff's demand has been reduced by cash payments be- 
low ten pounds in the city of Halifax, the Mayor's Court has exclu- 
sive jurisdiction. — Donovan v. Mahar. 91 

An enactment that proceedings of an inferior Court shall be final does 
not take away the jurisdiction of the Supreme Court to review ti^eir 
proceedings under writ of certiorari. — Barnahy v. Gardner. 306 

JURY: 

The Court will order a juir in a summary cause where there will be 
conflicting evidence. — Uniacke v. Gardner. 59 

In case of fraud. — Skinner v. Lane. 188 

It is a matter for the discretion of the Court whether a defect in the 
jury lists or in the panel, which has not been made a ground of ob- 
jection at the trial, is a sufficient cause for setting aside a verdict. — 
Seaman v. Campbell. 94 

The omissions of the residences and occupations of the jurors, in the 
lists returned bv the justices, held suflScient ground for quashing in- 
dictments found by the grand jur}', and for setting aside special jury 
panels in causes not tried, but not sufficient to disturb verdicts in 
causes where the objection was not made at the trial, unless it be 
shown that injustice has been done. — lb. 94 

Qtaeen v. Belyea.—S. P. 220 

Queen v. Murphy. — S. P. 158 

The Court will grant a special jury afler an ineffectual trial, upon 
cause shewn. — Stalker v. Wier. 107 

JUSTICE OF THE PEACE : 

A magistrate is entitled to six days notice of a motion for a criminal 

information against him for violation of his duty. — Qaeen v. Heustis. 101 
The motion must be made in sufficient time to enable the party accus- 
ed to answer the same term. lb. 101 

LANDLORD AND TENANT : 

Payment of rent quarterly is not conclusive evidence of a yearly 
tenancy. — Halliburton v. Molloy. 246 

LEVY: 

If a sheriff has improperly omitted to levy, the remedy is hj action 
^zainst him and not by rule to amend his return. — Cretghton v. 
Daniels. 304 

LICENSE, LETTER OF : 

Held void, only one creditor having executed. — Moony v. Bossom. 254 

LIMITATIONS, STATUTE OF: 
As to real estate see Possession. 
The statute of limitations shoidd not be so construed as to protect or 

be a means of fraud. — Forsyth v. Griffin. 241 

The plaintiff exchanged mud fiats not capable of actual possession, for 
sedge banks bearing grass, into which plaintiff entered and retained 
poflsesoon for twenty-five years^lbo conveyances being execujt^ o^x^ 

% 
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Limitations (continued), Pagk. 

either side, and subsequently as the mud flats became productiTe 
by accretion, the plaintiff entered and took the grass from them also, 
at the same time claiming title by possession to the sedge banks. — lb. 241 

Held that if the exchange was completed by a mutual surrender of the 
lands, there was mutual adverse possession, but if not the parties 
held permissively from each other, and the statute of limitations 
could not apply. Held also that the fact of such surrender being 
made is a question for the jury. — lb, 241 

Proof of a promise to pay *^ as soon as possible" is not sufficient to take 
a case out of the statute of limitations without proof of defendant's 
ability to pay. — DissentientCj Halibubton, J. — Murdoch v. Pitts. 258 

Almon V. HiU(n).'^S.P. 261 

The acknowledgment in reference to a debt due b^ the firm, of one 
partner, after the partnership has been dissolved, is sufficient to pre- 
vent the operation of the statute of limitations. — Bank of Nova iSco- 
Ha V. Haliourton. 350 

LUNATIC : 

See Insane. 

MINES AND MINERALS : 

Asphaltum is included in the exception in certain royal erants in the 

province of New Brunswick or " all coals, and also all gold, silver 

and other mines and minerals." 
The words ^'mines and minerals" in the exception are to be understood 

in their popular and ordinary, and not in tneir scienlific meaninff. 
Trover will lie in this province for minerals which have been tucen 

from a mine, out of the province, and removed here.— Corner v. Ga9 

Company. 72 

MISDIRECTION: 

See New Trial. 

MONEY HAD AND RECEIVED : 

Evidence to recover back when paid, under void agreement. — 
McDonald v. McDonald. 41 

MORTGAGE : 

A widow is entided to dower in her husband's equity of redemption in 
a case where she was a party to a mortgage lor the purpose of re- 
leasing her dower, under the provincial statute, and ner claim will 
be protected by the Court of Chancery in distributing the surplus 
lefl afler foreclosure and sale of the mortgaged premises, and after 
payment of the incumbrances to which she was a party. — Collins v. 
Story (n), 150 

MOTIONS : 

The Court will not hear motions upon days set down for ai^gnment^, 
except in special circiunstances. — Scott v. Angus. 183 

After the first daj of term centiemen of the bar are not expected to be 
in attendance in court unless they have particular business. — SHnner 
V. Lane. * 247 

NEW TRIAL: 

A new trial will seldom be granted upon the ground of the verdict be- 
ing against evidence, where the verdict has any evidence to support 
it, althotigh the evidence strongly preponderates against it, provided 
the Judge who tries the cause is not dissatisfied with the finding of 
thejury.— -FrcM^r v. Cameron, 189 

The Court will not, on a motion to set aside a verdict, give effect toau 



INDEX. 467 



New Tbial (continued). Page. 

objection not taken at the trial, and which might have been remedied 
had it been then taken. — Halliburton v. MoUoy, 246 

GiUis V. Campbell.-^S, P. 48 

fn^nted on the ground of misdirection. — Dill v. Wilkins, 113 

When the Juc^ has misdirected the iury upon a point of kw, and 
such misdirection may have misled tae jury, the verdict will be set 
aside, and a new trial granted. — lb. 118 

granted on account of short notice of trial. — Drummond v. Camti. 268 

granted when the verdict improperly negatived fraud, contrary to the 
evidence. — Falconer v. Sawyer, 277 

The Court will not allow counsel to move for a new trial upon leave 
granted on circuit, except on Judges' minutes of trial. — Copp v. Etler. 304 

In case of verdict for plaintiff Court will crant rule nisi for a new trial, 
if the Judge who tned the cause considers that a rule ought to pass, 
but not a rule nisi for a nonsuit, except by consent. — Ih. 304 

Counsel moving on his own notes of a trial, in the absence of the 
Judge's minutes, must verify them by affidavit. — Stephenson v. Dul- 
hanty. 339 

The Court will not send a special verdict back to a jury, to decide 
upon a presumption which they would not be justified in finding. — 
Archibald v. Blois. 307 

Improper reception of testimony will not invalidate a verdict for plain- 
tiff, when there is sufficient additional evidence to sustain it: — Rus- 
sell V. Marshall, 330 

It is no ground for setting aside a verdict that the Judge gave his opi- 
nion on the &cts to the iury and recommended them to give small 
damages. — French v. Wallace. 337 

Ejectment tried by order of Chancery, in order to obtain evidence to 
be adjudicated on in that Court. Verdict taken by consent, sub- 
ject to the opinion of the Supreme Court The Court declined to 
consider the question otherwise than in acccordance with the com- 
mon law practice, and therefore refused to decide upon matters of 
lact, whicn should have been, but were not found by the jury ; and 
set aside the verdict, but without costs. — Etter v. Copp. 344 

When there is no objection to a verdict except that it is found, in the 
opinion of the Court, against the weight of evidence, the Court ought 
to exercise not merely a cautious, but a strict and sure judgment be- 
fore they send the cause to a second jury. — Bank of Nova Scotia v. 
Haliburton. 350 

NON PROS: 

The Court will not grant a rule for non pros for not proceeding to trial, 
even afler a peremptory undertaking to try, entered into by plain- 
tiff the previous term, where there is a serious intention to tiy the 
cause on the part of the plaintiff. — O'Connor v. Fisher. 269 

In appeal causes, see Summary cause. 

NONSUIT: 

Refused after trial except by consent. — Copp v. Etter. 304 

Etter T. Copp.—S. P. 344 

NOTICE OF TRIAL : 

The time for serving notice of trial, not being fixed by the new prac- 
tice act, is to be regulated by the practice of the superior Courts of 
common law in England, (but see subsequent act 1846). — Drummond 
V. Carriit. 268 

Where short notice of trial was given, and verdict taken for plaintiff 
subject to the objection, the verdict was set aside. lb. 268 

NOTICE TO APPEAR: 

Ne?d not be sigued hj Momej,^Btit$ y. Ackerly. Vbl 
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Rule nisi for precept to abate. — Queen v. Hendry. 105 

OBJECTIONS : 

The Court will not, in the argument of a motion to set aside a verdict, 
entertaun an objection which was not taken at the trial, where the ob- 
jection might have been remedied, if taken at the txial. — Gillis y. 
Campbell. 48 

IlaUiburton v. MoUoy.-^S. P. 246 

OVERHOLDING: 

The plaintiff not having entered the cause on the summary docket, 
nor commenced an action of ejectment, the defendant's recognizance 
discharged. — Bauer y. Gun n. 337 

PAROL EVIDENCE : 

See Evidence. 
PARTITION : 

The conmion law writ of partition extends to joint tenants, and ten- 
ants in common, and the expression "at the common law" inch- 139, 
sec. 1, of the Revised Statutes refers to the existing state of the law 
in this province before the passing of the revised statutes, — Doane 
v. McKenny. 328 

PARTNERSHIP: 

A conmiunion of the profit and loss of a business between Iwo parties 
constitutes a partnership between them as to that business. — Bank 
of Nova Scotia v. Haliburton. 850 

Acknowledgment by partner, see Limitations. 

PAYMENT INTO COURT : 

The Court may allow a plea of payment into Court to be withdrawn 
when pleaded under a mistake. — McKay v. Hamiltcti. 153 

PLEADING: 

Declaration for several trespasses, Including the placing of rubbish on 
the soil. Plea, right of way. Held, on demurrer, that the plea 
should have stated the particular trespasses intended to be justined. 
^Tobin v. 0*Neil. Co 

A pleading must be served, as well as filed, before the prothonotary 
IS instructed to mark a default for want of service. — Johnston v. Ma- 
theson. 92 

When too voluminous ordered to be amended. — Woodicorth v. Withrow. 1 05 

In granting a rule to withdraw a pleading, the Court may impose rea- 
sonable terms. — Ale Kay v. Hamilton. 153 

A plea that *^ the defendant is not indebted as alleged," is irregular 
under the new Practice Act, which requires the particular derence 
on which a party relies to be pleaded. — Brown v. Wallace. 264 

Action on policy of insurance covering voyage from HaUfex to Per- 
uambuco and a market, vessel put into Barbadoes, as plaintiff alleg- 
ed, to repair damages. Plea ol deviation, that vessel put into Bar- 
badoes not for the purpose alleged, but to seek a mariLCt, and after- 
wards sailed from Barbadoes to Trinidad, and thence to St Thomas, 
in search of a market. Held that the plea was bad for duplicity, as 
disclosing several distinct acts of deviation. — Fairbanks y. Union Ma- 
rine Insurance Company. 271 

A party who prefers to answer a plea to which he might have demurr- 
ed for argumentativeness or duplicity, is bound to answer every ma- 
terial allegation contained in the plea. — lb. 271 

The omission of a co-tenant in partition is a fisital defect, although not 
pleaded in abatement. — Doane v. McKenny. 328 

It IS sufficient to specify the defamatory sense of libellous words in the 
fonn of an inuendo without other averments. — Roberts v. Patillo. 867 

The plaintiff tookiseu^ \ii^ii^^\<e^'^\as:\i^?^^\is^^ v^ ^^0\^y«^ ^ 4ft< 
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fence insufficient in substance. Verdict for defendant set aside, and 
a repleader awarded. — Melancon v. Comeau, 378 

The declaration laid the words used as accusing the plaintiff of cheat- 
ing. Held to be sufficient to sustain a verdict for plaintiff, although 
the words used amounted in reality to a charge of forgery. — Hall v. 
Carty. 37d 

A defendant pleading before the expiration of the period allowed by 
law, will not ealitle plaintiff to place the cause on the trial docket 
within the period allowed the defendant to plead. — Hutchinson r. 
WUhavi. 387 

Pleas clearly shewn by affidavit to be false will be set aside as being 
vexatious. — Emmes v. Taylor. 444 

POSSESSION: 

Demand of, see Demand. 

Where a party claiming land in ejectment does not derive his title 
from the Crown, he is oound to trace it to some one who has been in 
possession of the land. — Cunard v. Irvine. 81 

A party claiming wild lands under a deed, and having actual posses- 
sion of a part, lias a sufficient constructive possession of the whole 
land described in his deed, to bring him witnin the statute of limita- 
tions.— 76. 31 

The running of one of the side lines of a large tract to which the plain- 
tiff had no title, but of a part of which he was in actual occupation, 
held a sufficient act of possession to enable a jurv, with other evi- 
dence, to infer a constructive possession of the whole tract — Phe- 
Ian V. Phelan. 184 

The occupation by a son of a part of his father's land will be deemed, 
in the aosence of evidence to the contrary, as a permissive occupa- 
tion.— 76. 184 

Evidence of mere prior possession in the ])laintiff affords a sufficient 
presumption of title in him, to enable him to recover in ejectment 
against a wrong doer. — Smith v. McKenxie, 228 

Possession by de&ndant of a part of the land of his fiither-in-law, will 
be presumed to be a permissive occupancy, unless there be very 
strong evidence to shew an adverse possession. — 76. 228 

In case of exchange of lands, see Limitations. 

The adverse possession of a widow, cestui que trusty as against the trus- 
tees, will enure for the benefit of her children, being also cestuis que 
trust J and cannot be set up against their title. — Archibald v. Blots. 307 

A party who enters upon and takes possession of land to which he has 
a right, may nuuntam trespass agamst a person who, being in posses- 
sion at the time of entry, wrongfully continues upon the land. — 
McDonald v. Sutherland. 368 

PRINCIPAL AND AGENT : 

Sec Transfer. 

A foreign principal is presumptively entided to sue and be sued upon 
contracts made by his agent here, although the name of the princi- 
pal was not disclosed by the agent at the time of making the con- 
tract — Hardy v. Fairbanks. 432 

PROBATE COURTS: 

Personal property devise<l to executors for a purpose which fails, must 
be distributed by the executors, among the next of kin. — Estate of 
A. McDonald. 123 

Such distribution is within the jurisdiction of the Probate Court — ^76. 128 

The Supreme Court, on appeu from a Probate Court, will exercise a 
discretion as to costs, ana will in general give costs against a party 
unnecessarily makins or resisting a claim. — ^76. Vi^ 

The Coort of FkobAte lare alltto ]^Qf^«i ^i^ Q^s^»^ ^^\A9E>KKsr) \s^ 
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enable them to settle the accounts of an estate. — Estate of C. 31c- 

Donald. 342 

The account of an administrator, who is a creditor of the estate, must 

be filed at least a month before distribution of tlie estate. — lb, 342 

When a decree of a Probate Court is reTersed, as against an executor, 

he will not in ordinary cases be subjected personidly to costs. — lb. 34:! 
RECITALS IN DEED: 

See Evidence. 
REGISTRY: 

See Judgment. 

Registry of deed is not equivalent to enrolment under statute of uses. 

— Shey V. Chisholm. 52 

Omission of registry of deed, when evidence of fraud. — McKinnon v. 

McDonald. 7 

REGULAE GENERALES: 

OfMchaelmas 1853. 140 

RELEASE : 

The Court will not set aside a i-elease obtained, pending suit, by de- 
fending from plaintiff, nor compel the defendant to pay plaintiff's 
attorney his costs, where there has been no collusion.— n/bAfiaf^n v. 
Matheson. 92 

REPLEVIN : 

Replevin may be sustained by the owner of goods, taken under war- 
rant in the nature of an execution, not being the party against whom 
the warrant issued. — Ring v. Brenan. 2u 

The replevin in such case may be brought against the constable who 

made the levy, being in possession of the ^oods. — lb. 20 

Judgment for defendant de retomo habendo is irregular when a return 
is not demanded by the pleadings. — Johnstone \, Brenan. 177 

RETURN : 

See Writ. 
RIGHT TO BEGIN: 

If the affirmative of one of the issues at the trial rests on the plaintiff 
he has a right to begin. — Furlong v. Cooper. 181 

RULE iV757; 

When necessary in order to obtain judgment on special case. — Over- 
seers, Sfe. V. Br y son. 152 
Service of, in the country. — Betts Ackerly. 157-8 
The Court will make absolute, without ai^gument, a rule nisi, which, 
having been duly served and entered for argument, is unopposed.— 
Bissett v. Cordeau. 344 
SALE : 

See Transfer, and Frauds, Statute of. 
SEAMEN : 

See Shipping and Seamen. 

SECURITY FOR COSTS: 
See Stay of Proceedings. 

Rule granted when one co-plaintifl' absent, and the other insolvent — 
Mchougally. Geldert. 59 

SHIPPING AND SEAMEN: 

See Insurance. 

A party taking a register of a new vessel in his own name, as owner, 
tor the purpose of securing a debt, is not liable for supplies iumiBli- 
ed to the vessel upon the credit of the beneficial owner, and while 
in Us possession.^/iusseU y. MaxiholL 380 
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Shipping and Seamen (continued). Page. 

Necessaries supplied to a Tessef fitting for sea on the order of one of 
several part owners. Held that the other owners are liable, unless 
they shew that an exclusive credit was given to the part owner or- 
dering the goods. — Cobb v. Turner. 3.^2 

The owner of a wrecked vessel is not bound to defray the return pas- 
sage of the seamen. — Melancon v. Comeau. 373 

The transfer of the materials of a wrecked vessel by the master for that 
purpose, held not to change the property in the goods. — Ih. 373 

In shipping articles, the following is a sufficiently precise description 
of the voyage : " From London to any port in opain, thence to New- 
foundland and British North America, United States, West Lidies, 
Mediterranean, and Continent of Europe, backwaixls and forwards, 
in the prosecution of Ike Newfoundland trade, and back to the final 
port of discharge in the United Kingdom, such voyage not to exceed 
two years." — Dale v. ship " Velocity'" 300 

No seaman who is employed for a voyage or engagement which is to 
terminate in the Uniteid Kingdom can sue in a Colonial Wqq Ad- 
miralty Court for his wages, unless discharged as directed by the 
General Merchant Seaman's Act. — lb. " 390 

The Admiralty Court has no jurisdiction in a suit to recover seaman's 
wages, unless the sum claimed amount to at least fifty pounds ster- 
ling.— -76. * 890 
SHERIFF: 

See Levy and Execution. 
SLANDER AND LIBEL: 

See Pleadings and Forgery. 

Quere. Whether a charge of a gross private fraud will sustain an ac- 
tion for slander, without speciS damage. — Hall v. Carly. 379 
STATUTES : 

The statutes Z3 H. 8, c. 39, and 13 Eliz., c. 4, which gave the Crown 
a lien upon the real estate of certain public oflicers as a security for 
the fulfilment of their bonds, are not in force in this pi-ovince. — 
Uniacke v. Dickson. 287 

The revenue laws of England are not applicable here, except in so tar 
as our legislature has seen fit to adopt their provisions. — lb. 287 

The whole of the English common law will be recognized as in force 
here, excepting such as are obviously inconsistent with the circum- 
stances of the country ; while on the other hand, none of the statute 
law will be received, except such parts as are obviously applicable 
and necessary. — lb. 287 

The increasing lapse of time since the settlement of the province should 
render the Courts cautious in recognizing English statutes which 
have not been previously introduced. — lb. 287 

STAY OF PROCEEDINGS: 

A stay ofproceedings by rule for security of costs, ojicrates against the 
plaintiff only. — McDougall v. McDonald. 91 

A rule staving proceedincs untd the parties had mutually delivered 
plans will not prevent defendant, wno has complied with the rule, 
for moving for costs of the term against plaintift for not proceeding 
to trial, the plaintiff not having complied with the nile. — (7 Connor 
V. Fisher, 269 

STET PROCESSUS: 

The intolvency and permanent absence of the defendant is a sufficient 
ground for a rule to enable the plaintiff to enter a stet processus. — 
Heffeman v. Lactf. 26 7 

SUBMISSION: 
See Award, 
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SUMMARY CAUSE: Page. 

See Overholding. 

A summarj cause wliicb has been referred to a jury cannot be con- 
tinued by plaintiff without special motion. — Uniacke t. Gardner. 5f> 

Default confirmed against plaintiff for not appearing when cause call- 
ed for tn&l— Nugent r. CroskiU. 151 

When jury granted, see Jury. 

SUMMONS : 

See Writ. 

TAXATION: 

of witnesses fees, when not required by witness, not allowed. — Priest 
y. Russell. 58 

Betazation will not be granted by the Court without previous applica- 
tion to the Judge who taxed the bill.— ^arnofty v. Gardner. 107 

Tvpper T. Wright.^S. P. 803 

TENANCY: 

See landlord and tenant. 

TITLE : 

See Deed. 

presumption of, from prior possession, see possession. 

Where a party claiming land in ejectment does not derive his title from 
the crown he is bound to trace it to some one who has been in pos- 
session of the land. — Cunard v. Irvine. 31 

Where the plaintiff relied upon a documentary title, and failed in 
tracing it to the crown, ana gave doubtful evidence only as to the 
possesssion of one of the prior owners, held that this evidence ought 
to have been lefl to the jury. — SheyY. Chisholm. 52 

TRANSFER: 

of wrecked property by master, see Stalker v. Wier. 248 

Melancon v. Comeau. 3 73 

TRESPASS: 

Declaration for several trespasses, including the placing of rubbish on 
the soil. Plea, right of way. Held on demurrer that the plea should 
have stated the particular trespass intended to be justified. — Tobin 
v. aNeU. 60 

TRIAL: 

See right to begin, 

will be set down for a particular day upon special grounds. — Stalker v. 
Wier. 107 

Phailen v. Phailen.—S. P. 112 

notice of, see notice of trial. 

A defendant pleading before the expiration of the period allowed by 
Uw, will not entit^ plaintiff to place the cause on the trial docket 
within the period allowed the defendant to plead. — Hutchinson v. 
Witham. 387 

TROVER: 

Trover will lie in this province for minerals which have been taken 
fix)m a mine, out of the province, and rcnloved here — Gesner v. Gas 
Company. 72 

Wrecked property abandoned to underwriters, and assigned to them 
by indorsement of the bill of lading by the owner of the goods, may, 
notwithstanding, be recovered in an action of trover, brought against 
parties illegally in possession, in the name of the owner otthe goods, 
for the benefit of the underwritei-s. — Stalker v. Wier. 248 

It is not necessary for a plaintiff in trover to have a right of possemon 
in the coods at the time of action brought, provid^ he nad such 
right ofpofisession at the tin^e the cause of action accrued. — lb. 248 
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TiLOVZR (continued). pAtJi:. 

Goods asriened in iransitu, by indorsement of a bill of lading, ma^ be 
reTtstea in the assignor by cancelling the indorsement on the biU of 
lading.— ift. 248 

TRUST: 

Sec assignment. 

The Court will not direct a jury to presume the acceptance of a trust, 
created by devise, when there hasoeen fifty years adverse possession, 
as against the trustees, there being no evidence of such acceptance, 
and all the £icts being opposed to such presumption. — Archibald v. . 
Elois. 807 

Adverse possession of ceslui qu% trust. — Jb. 307 

A trust once accepted will not be presumed to have been suirendered 
during the life of a party, previous to whose death the trusts cannot 
be fuffilled.— jFm&rec v. Dtxon. 326 

TRUSTEE: 

See AssigntMfits and Insolvent Debtors. 

UNITED STATES DECISIONS: 
See decided cases, 

USAGE: 

Evidence of a usage contrary to a settled principle of law isnotadmis- 
sable. — Hardy v. Fairbanks. 432 

USES, STATUTE OF : 
Effect of registry of deeds. 

Registry of a deed is not equivalent to enrolment under the statute of 
uses, so as to transfer the possession. — Shey v. Chisholm. 52 

VENIRE: 

Rule to change is absolute in first instance. — Steele y. Fife, 183 

VERDICT: 

set aside, see new trial. 

VICE ADMIRALTY COURT: 

See Shipping and Seamen. 

WARRANTY: 

A contract amounting to a warranty of goods sold is yidated if the arti- 
cles, owing to a secret defect existing at the time of sale, afterwards 
become deteriorated in value. — Hardy y. Fairbanks. 432 

The sale of No. 1 salmon without express warranty, amounts to a war- 
ranty that the fish is in the condition prescribed by law for fish of 
that brand. lb. 432 

WITNESS: 

when incompetent under Lord Denman*s Xct^^Johnstone v. Br^nan. 14 

WITNESSES FEES: 

Witnesses' fees cannot be taxed when the witnesses do not require 
them to be paid. — Priest y. Russell. 5S 

WRIT: 

See amendment and bail. 

A second original cctpias may issue upon the same afiUUyit.— JJo^nd 

y. Bovver. 45 

Where the ori^nal and alias writs are not sufficiently connected, the 

Court win reject the alias clause as surplusage, ana sustain the writ 

af a second original-*i^. 45 

C^Mre. Whether before the new practice act, the rule was imperatiye 

ibal a term nniet not interrene oetireen an origisal and ahat writ 
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Writ (ccnHnued). 

irregular if dated <m a different da^r firom the actual date of iBsaiiig. — 
BeU$Y. Ackerly. 157 

Qnusrt. Whether writs of attachment and imnmonf against abscond- 
ing debtors should be made retnmable under Pract Act, sec. 10, or 
under Act 1854, ch. 7, sec. 1. — Staples v, Taylor. 320 

Creighton t. DanielU. 347 

Writs issued and served in Pictou and returnable in Cape Breton 
should be made returnable in thirty days afler service ; but the de- 
fect will be amended upon payment of costs. — Gerroir v. Dickson. 4 45 

A writ prima facie regular will not be set aside for an irregularity in 
the return da^ appearing upon affidavit — CxjUUd y. Cook. 445 

Writs of replevm should l^ made returnable under the Act of 1854, 
ch. 7,and not on a special return day. — Per Bliss, J — Johnson v. Ross. 44<» 
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